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As this edition of ArtBanc Market 
Intelligence goes to print, global 
financial and commodity markets 

are in a free fall. Not since September 
2008 with the collapse of Lehman 
Brothers have we seen these types of 
dramatic declines in global stock indices 
and financial wealth. Based on current 
market conditions, our leading indicators 
point to a dramatic decline in the global 
art market as we approach the autumn 
season. This is especially true for the Post-
War and Contemporary market, which 
is generally impacted most dramatically 
from falling stock indices. Our best and 
most reliable predictor of future art 
market performance over the past decade 
has been the changing price of crude oil, 
which in August 2015 fell below $40 (£25) 
per barrel of US crude oil, a threshold not 
seen since March 2009.

Financial and commodity market instability 
has a negative effect on consumer confidence 

within the broader fine art market impacting 
both sell-side supply and buy-side demand. 
Traditionally, the supply of artworks falls due 
to discretionary sellers not wishing to sell into 
down markets and demand for artworks falls 
due to the decline in discretionary buyers’ 
disposable income to fund ultra-luxury 
purchases. The continued performance of 
global stock indices and the price of crude oil 
over the next 30 days will confirm the trend 
that has now been firmly established over 
the past several weeks. The dramatic fall in 
crude prices has a ripple effect through the 
economies of Russia, the Gulf States and the 
United States - all home to major buyers of 
fine art. Likewise, the dramatic fall of stock 
indices in China and the rest of Asia will also 
dampen demand in those markets for fine 
art. In a matter of 75 days (since June 2015) 
Chinese stock indices have fallen almost 40%. 
As the second largest fine art market in the 
world, demand for fine art and collectables 
will be negatively impacted.
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During these turbulent markets, ArtBanc’s 
expertise is available to advise on the 
potential valuation implications to the 
insurance, banking, trust and estate and 
professional advisor markets.

At ArtBanc, we are also pleased to be the 
premier provider of collection management 
systems and services. Our passion is our 
client’s passion. As a trusted ally and proven 
innovator in collection management, we are 
continually expanding our capabilities and 
expertise to ensure that we maintain our 
unique standing in the marketplace.  

This edition of ArtBanc Market Intelligence 
covers one of the most critical issues that 
collectors and their families must eventually 
address with regard to any collection. 
Legacy planning for a collection is both an 
emotional and advisory intensive process. 
We have asked two of the leading experts on 
the issue of legacy planning for collections 

to provide commentary on the issue from 
both the jurisdictional perspectives of 
the United States and European Union. 
Differing tax laws significantly impact 
the potential options available in legacy 
planning. Ramsay H. Slugg is a managing 
director and wealth strategies advisor for 
U.S. Trust who will outline legacy planning 
from a US perspective. Mr. Slugg is also the 
author of the recently published Handbook 
of Practical Planning for Art Collectors and 
Their Advisors. David Goepel is a partner and 
head of Charities and Non-Profit for Edwin 
Coe, LLP who will outline legacy-planning 
options from a UK and EU perspective.

Rudy Capildeo, a senior solicitor with 
Goodman Derrick LLP, provides his expert 
insights on the legal issues surrounding 
proper due diligence and risk mitigation in 
the purchase of fine art. In the international 
fine art market, the issue of clear title and the 
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passage of that title differs by country and 
knowledge of the landmines that may exist 
may prevent the associated cost and distress 
of a dispute over clear title.

Conservation and condition are also critical 
to the ongoing collection management and 
purchase of fine art. We are pleased to have 
Craig Horsfall, the head of conservation with 
John Jones in London, outline some of the key 
conservation and condition issues important 
in ongoing management of collections. 

The Classic and Vintage Car market has 
continued to grow and expand. Richard 
Sutton, ArtBanc’s senior expert, provides a 
historical and current perspective of trends 
and valuations in the Classic Car market. 

Likewise, ArtBanc team members provide an 
analytical overview of the American Western 
Art market and a perspective on the efficiency 
and success of the art auction model. The 
results will be of significant importance to 
professional advisors and fiduciaries when 
selecting an art sales channel.

ArtBanc’s expertise, collection management 
systems and services mitigate risk and 
address all the issues outlined in this current 
edition of Market Intelligence. We would 
appreciate the opportunity to discuss our 
services and expertise.

Scott A. Barnes

Chief Executive Officer

EDITOR
Lindsay Dewar
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The art market as it currently exists poses three 
interesting questions regarding the trading of art: (1) Is 
the current auction model for fine art really successful? 
(2) Has the sale of fine art kept pace with the methods 
deployed by modern exchanges? and (3) In this Internet 
Age are the sellers of fine art and their professional 
advisors best served by an auction system? The now 
famous story of the retailer able to predict pregnancy in 
customers based on their buying trends is an extreme 
example of how big data can be used to tell us what 
is on the mind of the consumer. Could a large-scale 
analysis of auction results tell us something that the 
focused analysis of fine art experts cannot? Potentially, 
but first one must consider what the auction system has 
historically provided the seller. For the past decade, the 
auction sale method has accounted for approximately 
50% of all fine art sold worldwide according to TEFAF’s 
art market studies from 2005 to 2015. The other half 
of global fine art sales has been attributed to the 
international dealer market and, more recently, to newly 
emerging online sales venues, currently accounting for 
approximately 5% of the global market. Due to the 
inherent nature of the auction system itself, the sales 
cycles are extremely long and confined to two primary 
sales seasons (Winter and Spring). Additionally, the 
auction system simultaneously inflicts extremely high 
transaction costs upon sellers ranging from 20% to 

THE RESULTS OF THE AUCTION SYSTEM FOR FINE ART EXPOSED 
THROUGH OBJECTIVE FACTS, FIGURES AND DATA: LOW SUCCESS 
RATES, HIGH COST STRUCTURE AND LONG SALES CYCLES YIELD 
MARGINAL RETURNS
THOMAS A. WERTIMER & SCOTT A. BARNES, ARTBANC

more than 40%, depending upon the auction house 
and art market segment.

By analyzing big data as US retailer Target did in 
the infamous story of buying trends and repeat 
purchases, can a look at auction data give insight 
into what it yields for would be sellers and if the 
trend towards alternative sales outlets is warranted? 
If you have not heard this Orwellian story of the ‘big 
retailer’ watching us, the Data Analyst Team at Target 
were able to identify to a high degree of certainty 
that customers who moved from scented products, 
such as soap, to the more natural unscented version 
and simultaneously began to purchase certain 
supplements were in the first term of a pregnancy. 
These same customers were then sent coupons for 
baby products such as baby clothes and related baby 
accessories to establish a buying trend loyalty at the 
exact moment that their buying habits were about to 
change considerably. Customer loyalty, indeed, but is 
that loyalty the chicken or the egg?

Similarly, the historic use of the auction system shows 
a loyal following, because a key decision when selling 
an individual work of fine art or an entire collection 
is the sales channel. Historically the sales channel for 
fine art has been limited to selling at auction or selling 
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through a dealer. For many making the decision to 
sell, the selection of an auction house seems rational; 
everyone knows an auction is public, well publicized 
and profi cient in fi nding the highest bidder. Or is it? 

A detailed analysis of over 20 years of academic 
research and a decade of historical auction results 
from the major international auction houses revealed 
several interesting patterns about the outcome of 
auctions. Regardless of the auction category of 
paintings analyzed (e.g., Old Masters, Impressionist, 
Post-War and Contemporary, etc.), 25% - 30% of 
items sent to auction do not sell. In some art market 
segments, the unsold rate has been as high as 50%. 
Ashenfelter and Graddy’s 2010 academic research 
identifi ed the same phenomenon for auction sales 
from 1995 and 1996.

The analysis of historical auction results further 
shows that approximately 20% of the items sent to 
the major international auction houses sell below 
their low pre-sale estimate, while only 24.5% of lots 
sold for more than the high pre-sale auction estimate. 
Strikingly a mere 28% of the items sell within the 
pre-sale auction estimates. In an auction system that 
provides sellers and buyers with pre-sale valuation 
advice on the expected sales price range, why do 
approximately 72% of all items sold fall well outside 
their estimated range? More telling, a review of the 

auction estimates themselves identifi es pre-sale 
estimates with extremely large spreads between 
the low and high estimate. For example, $100,000 
- $200,000 or $10 million - $15 million; extremely 
broad compared to a single price estimate. 

Auction house experts indicate they provide 
exhaustive efforts to provide reliable valuations while 
the collectors, professional advisors and fi duciaries 
that transact at auction are dependent on these same 
pre-sale estimates when making decisions to both 
consign for sale and buy. These pre-sale estimates 
also infl uence reserve prices - the minimum price the 
auction house can legally accept for the sale of an 
item if offered during the sale. Auction houses keep 
reserve prices confi dential, but generally these are 
set within a range of two-thirds of the low auction 
estimate up to the low estimate itself. For an auction 
system so steadfastly used in the selling of fi ne art and 
collectables, the analysis of a decade of historical sales 
results (plus other independent academic research) 
indicates the auction system is unable to deliver any 
reliable pricing mechanism when compared to expert 
pre-sale estimates.

The entire theory of a successful auction model is 
predicated on the assumption that the probability 
that an item will be sold increases with the number of 
bidders. In 2014, Sotheby’s spent $51.5 million (£33.1m) 
on sales marketing and other general marketing 
expenses according to its most recent Form 10K 
fi led with the Securities and Exchange Commission. 
Although Christie’s is privately held, the auction house 
duopoly that exists in the international fi ne art market 
would indicate that in 2014 Christie’s spent equally as 
much or more than Sotheby’s in sales marketing and 
general marketing. However, a decade of marketing 
expenditures that would approach or exceed more 
than $500 million (£300m) does not alter the historical 
result that 25% to 30%, or more, of all items that go to 
auction do not sell. This is a statistic that is omitted and 
not disclosed to potential consignors and a statistic 
that auction houses do not publically discuss.

“A key decision when selling an 
individual work of fine art or an entire 
collection is the sales channel”
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Artworks that fail to sell at auction are deemed burnt 
by the fine art trade and collectors. The failure to sell 
at auction is perceived to have a negative impact on 
the value of the item. Academic research by Beggs 
and Graddy (2008) identified that paintings that failed 
to sell at auction showed a 30% decline in value when 
offered again for sale. Beggs and Graddy note that, 
“at over 30%, the effect of failing at auction on a 
painting’s return is surprisingly large and economically 
significant.” Accordingly, the 25% to 30% of lots that 
fail to sell are estimated to lose almost a third of their 
value as a result of the auction model historically being 
unable to finding a buyer. 
 
To put this economic loss into perspective, the Post-War 
and Contemporary art sales in New York, London and 
Paris from 2013 through July 2015 included over 11,500 
individual lots. The auction estimate range for all these 
lots was $5.32 billion to $7.52 billion (£3.4b - £4.8b) (low 
to high estimate). More than 2,500 lots went unsold, 
representing an unsold (bought in) rate of approximately 
22%. The auction estimates for these unsold lots ranged 
from $954.0 million to $1.36 billion (£611m - £871m) (low 
to high estimate) with an average individual lot being 
valued at $378,000 to $537,000 (£240,000 - £340,000) 
(low to high estimate). Making the mid-point estimate 
for all lots approximately $1.15 billion (£736m). Based 
on the research of Beggs and Graddy, these lots lost 
more than 30% of their value as a result of their failure to 
sell; approximately $345 million (£221m) based on the 
mid-point estimate. For each individual lot that failed 
to sell, it is estimated that the average lot lost $113,400 
- $161,000 (£72,000 - £103,000) of its pre-sale auction 
value per the Beggs and Graddy study [$378,000 x 30% 
= $113,400 and $537,000 x 30% = $161,000]. As Beggs 
and Graddy stated in their study, this is surprisingly large 
and economically significant. This economic impact is 
before taking into account the auction house costs and 
transaction fees, which will ultimately be borne by the 
seller regardless of the success rate.

The proclaimed benefit of the auction model is its 
ability to allow sellers to achieve true market prices 
for artworks sold. Ashenfelter and Graddy’s Art 
Auctions (2010) research stated, “the presence of 
an auction system provides a way for an uninformed 
seller to obtain approximately the market value for 
the items they own without the necessity of becoming 
informed.” This of course is only true so long as there 
are two or more well-informed buyers in the sales 
room acting independently without any collusion, and 
these same buyers actually make bids on the item. A 
basic quandary cited by Ashenfelter and Graddy is 
that while the auction system provides a method of 
setting values, these values are also used to promote 
private transactions outside the auction system itself. 
Ashenfelter and Graddy further observe, “In other 
words, the auction system allows traders to make 
private transactions outside the auction system, but 
if everyone traded in this way there would be no 
auctions in the first place.” Given the observations on 
pre-auction estimates, the inability to deliver results 
and the risks and costs inherent in running an auction, 
although the auction system may provide “pricing 
discovery” one could argue that both the uniformed 
and informed seller is clearly not being served to the 
same extent in any fashion.
 
Examining specific auctions (e.g. Impressionist and 
Modern, Post-War and Contemporary, Old Masters 
etc.) and looking at slightly more specific factors - 
such as lot value and day sales versus evening sales - 
does not significantly change the historical result that 
25% - 30% of items going to auction do not sell and 
overall roughly 70% of all sales are outside the range 
of their pre-sale auction estimate. Common opinion 
that: “day sales with lower valued items generally 
do not sell as well”, “the value of the lot matters”, 
“artists and sectors move in and out of favor” and 
“the dynamic of the sale room creates higher value” 
are often theorized as the reason why actual auction 
results do not correspond to the pre-sale prediction. If 
so, we might expect to see some identifiable patterns 
in these common opinions outside what we now know 
to be the historical fact that almost 30% of works do 
not sell at auction and pre-sale auction estimates are 
not reliable indicators of actual auction results.

To test these commonly proffered opinions of why 
specific types of lots may not sell, we analyzed the 

“While the auction system provides a 
method of setting values, these values 
are also used to promote private 
transactions outside the auction 
system itself”
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actual sales results from the 2014 Spring sales, 
occurring in London and New York, featuring Old 
Master, Impressionist and Modern, and Post-War and 
Contemporary markets encompassing both day and 
evening sales. This broad group of well-established 
auctions represents a broad spectrum of the 
international art market and a time period where all 
three segments of the art market experienced strong 
sales results according to published media reports. 
Over 2,000 lots in the London sales and over 1,500 
lots in the New York sales from the major auction 
houses were assessed. For purposes of simplicity, we 
treated all currencies as equal to avoid any currency 
translation effect. 

AUCTION SALES RESULTS BY LOCATION AND 
COUNTRY OF SALE

An analysis of auction sales in the two major auction 
markets of London and New York show a striking 
similarity in results. Granted the New York sales 
looked slightly stronger with only 22.9% of the items 
offered for sale going unsold; however, this was offset 
by a higher percentage of lots that sold below the 
low estimate when compared to the London sales. 
Overall, the sales results by location and country 
of sale do not differ signifi cantly from the 10 year 
distribution pattern previously discussed. This is of 
particular interest as the Spring 2014 sales results 
were considered to be very strong by experts.

Historical Results of Artwork Sold at Auction - By Location 
(All Painting Market Segments)
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AUCTION SALES RESULTS BY LOT VALUE 

A review of the same auction sales results 
segregated by lot value does indicate that higher 
value lots are sold slightly more reliably within the 
pre-sale auction estimate. However, does the use 
of guarantees, third-party irrevocable bids and 
extremely broad pre-sale auction estimates impact 
the results for artworks sold for over one million in 
the local currency? In our analysis of the 2014 Spring 
auction results, 258 lots analyzed carried auction 

house guarantees and/or third-party irrevocable 
bids. These guaranteed lots represented just over 
7% of all items included in our overall analysis. 
256 lots carrying such guarantees and third-party 
irrevocable bids were within the Post-War and 
Contemporary sales. The remaining two lots were, 
surprisingly, in the July 2014 Old Masters sales. 
Accordingly, these 258 lots were guaranteed to be 
sold regardless, either at the minimum guarantee or 
irrevocable bid price. 

Historical Results of Artwork Sold at Auction - By Evening Sale and Day Sale  
(All Painting Market Segments)
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AUCTION SALES RESULTS BY DAY AND EVENING 
SALES

An analysis of the results for the Day Sales indicates 
the actual performance is a near mirror image of the 
far more prestigious Evening Sales. In terms of lot 
volume, Day Sales handle almost 80% of the total 
lot volume, but represent only 60% of the total value 
of lots sold. Clearly, items of less value still produce 
results in keeping with, if not even slightly better 

than, the Evening Sales. Day Sales produce 30% of 
sales within the estimate, and against what might be 
the more common perception that Evening Sales 
receive more expert attention and thereby should 
price more effi ciently was not observed. Both sales 
refl ect almost 40% - 50% of lots sold below the low 
estimate or unsold. Again, we see no signifi cant 
difference between the sale results among the 
Spring 2014 sales when compared to the ten year 
average of auction results. 
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Lots sold for less than one million in the local currency 
show results almost identical to the ten year average 
auction results originally discussed. 25% - 30% of 
lots do not sell and approximately 20% sell below 
the low end of the pre-sale auction estimate. For 
lots with values from one million to fi ve million in the 

currency sold, the data indicates more successful 
sales results and improved accuracy of the pre-sale 
auction estimate compared to the actual sale result. 
For lots valued over fi ve million in the local currency, 
the results further signify that the highest valued lots 
fair better than lower valued lots and the accuracy 

Historical Results of Artwork Sold at Auction - By Lot Value  
(All Painting Market Segments)
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Historical Results of Artwork Sold at Auction - By Lot Value and Excluding Lots with Guarantees and Third-Party Irrevocable 
Bids (All Painting Market Segments)

of the pre-sale estimates reaches its highest level of 
performance. However, what is the impact of auction 
house guarantees and irrevocable bids on this 
heightened success?

To answer that question, we also analyzed the 

auction results by excluding the 258 lots that carried 
guarantees and irrevocable bids and noted a slight 
reduction in the overall success rates by each category 
by lot value. Lots valued over five million were the 
least impacted, indicating that demand and pricing is 
more predictable the higher the value of the artwork. 
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The analysis indicated a higher percentage of lots 
selling within the pre-sale auction estimate range; 
however, a deeper review of the data indicates that the 
pre-sale auction estimate range for artworks above 
one million in currency value increase substantially 
providing a significantly larger margin of error in the 
pre-sale auction estimate. Likewise, considering that 
there are substantially fewer lots priced above one 
million could also indicate that buyers at the highest 
levels of the art market are more informed with regard 
to pricing expectations.

Interestingly, the post sale media stories of bidding 
wars for trophy pieces of artworks among billionaires 
does not indicate that such alleged aggressive 
bidding has any real impact on ultimate valuations 
paid compared to the pre-sale estimates. Only 8% of 
lots valued at over five million sold above their pre-
sale auction estimate versus 25% for lots valued from 
one million to five million; in line with historical results. 
Considering that 200 lots (5% by volume) account for 
70% of the total sales value, there is an indication that 
auction house experts place more valuation attention 
on the highest valued lots compared with lower 
valued items.

AUCTION SALES RESULTS BY ARTIST

To provide a fuller picture, it is important to look at 
specific artists and their impact and success rates 
at auction. This is after all what the auction system is 
looking to sell. A longer period of observation is needed 
as many artists may not get representation at a single 
auction or even come to auction in a given year. The 
Post-War and Contemporary market from 2013 to July 
2015 was analyzed to give a longer-term observation of 
well-known and followed artists in what is currently the 
most-favored and the largest sector of the international 
art market. 
 
From 2013 to July 2015, nearly 1,800 Post War and 
Contemporary artists, across over 11,500 lots were 

handled at the major auctions in New York, London and 
Paris. 230 of the artists appearing at auction during this 
time period failed to sell (usually with only one artwork 
offered for sale). More than 2,500 lots went unsold, 
representing an unsold rate of 22% for all artists. The 
top 100 selling artists (5.5% of all artists appearing 
at auction) accounted for 90% of the total value sold. 
These same 100 artists accounted for over 4,200 lots 
(40% of all lots) offered. Despite the high concentration 
in terms of both the number of lots and total auction 
value, these same 100 artists still experienced an unsold 
rate of 20% of the lots offered; not significantly different 
from the unsold rate for the 1,800 artists included in our 
analysis. Considering the overall strength of the Post-
War and Contemporary market from 2013 to 2015, the 
result is still within the historical trend.

From 2013 through July 2015, twenty (20) Post-War 
and Contemporary artists accounted for approximately 
63% of all auction sales by value within the market 
segment and these twenty artists incurred an unsold 
rate of more than 16%. Forty (40) artists accounted for 
approximately 76% of all auction sales with this group 
experiencing an unsold rate of more than 21%. This 
extremely high concentration of sales within a limited 
number of artists clearly indicates that demand within 
the Post War and Contemporary market is extremely 
focused. For those artists outside this very narrow band, 
this high concentration clearly has negative demand 
and secondary market liquidity implications. So whilst it 
might be expected that specific artists can impact the 
success of the sales results of the auction system, the 
top selling artists still experience approximately a 20% 
unsold rate.

“From 2013 through July 2015, twenty 
Post-War and Contemporary artists 
accounted for approximately 63% of 
all auction sales by value ”

TOTAL SALES VOLUME TOTAL SALES VALUE UNSOLD RATE

TOP 20 ARTISTS 63.2% $5,005,989,702 16.43%

TOP 40 ARTISTS 76.3% $6,039,699,037 21.25%

TOP 60 ARTISTS 82.7% $6,545,783,908 18.88%

Historical Auction Sales Results - Post-War and Contemporary Market. January 2013 - July 2015. London, New York and Paris 
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WHAT CAN SELLERS REASONABLY EXPECT FROM 
THE AUCTION MODEL?

For the past decade, the auction system has produced 
similar results regardless of what sector of the fine art 
market is analyzed. It is only with artworks valued at 
more than one million do we see any divergence from 
this historical trend; however, the sales results are only 
marginally improved. Subsequently sellers can expect 
the following predictable results at auction: 

- 25% - 30% of items will be unsold (bought in)

- 20% of items will sell below the low end of the 
auction estimate

- 25% - 30% of items sold will sell within their pre-
sale estimates 

- 20% - 30% of items will sell above their high 
pre-sale estimate

From a statistical perspective, there is almost a 
one in four chance of experiencing any of the four 
outcomes discussed. It now seems apparent that the 
auction system has an inability to provide accurate 
and reliable pre-sale auction estimates even within 
the extremely broad range provided between the 
low and high auction estimate. Considering the 
extremely high transaction costs being borne by the 
seller (20% - 40%) plus the significant economic loss 
of more than 30% in value identified by Breggs and 
Graddy (2008) for those items that go unsold once 
offered at auction, it raises the question of whether 
sellers at auction are best served by the auction 
model for the sale of fine art.

The auction model produces sub-optimal returns 
on roughly half of its sales when compared to 
the pre-sale auction estimate. From a statistical 
perspective it comes down to a coin toss, which 
effectively has the identical odds of winning. 
For those with fiduciary obligations in making 
the decision to sell at auction, a 50-50 chance 
of achieving an optimal outcome might be quite 
distressing considering the high transaction fees 
incurred, the long and intermittent auction cycle 
for a potential sale and the significantly negative 
economic impact in the event no sale occurs. For 
purposes of demonstration, we have outlined the 
following scenario representing a collection of 
artworks of equivalent individual values:

ARTIST TOTAL SALES % OF SALES UNSOLD RATE

Warhol, Andy $981,672,380 12.40% 22%

Bacon, Francis $417,224,806 5.27% 17%

Richter, Gerhard $411,869,594 5.20% 15%

Basquiat, Jean-Michel $374,949,951 4.74% 25%

Rothko, Mark $315,153,390 3.98% 18%

Wool, Christopher $293,981,462 3.71% 10%

Lichtenstein, Roy $293,033,692 3.70% 17%

Picasso, Pablo $251,183,300 3.17% 0%

de Kooning, Willem $244,292,215 3.09% 23%

Koons, Jeff $191,651,045 2.42% 19%

Twombly Jr., Edwin Parker $185,880,036 2.35% 19%

Calder, Alexander $153,572,779 1.94% 9%

Giacometti, Alberto $142,375,100 1.80% 0%

Pollock, Jackson $135,635,000 1.71% 8%

Fontana, Lucio $131,037,633 1.66% 16%

Doig, Peter $112,709,369 1.42% 14%

Dubuffet, Jean $101,699,754 1.28% 13%

Freud, Lucian $93,809,230 1.19% 4%

Klein, Yves $91,204,678 1.15% 7%

Ryman, Robert $83,054,288 1.05% 17%

Kippenberger, Martin $83,022,751 1.05% 41%

Ruscha, Ed $78,865,562 1.00% 17%

Kline, Franz $78,865,000 1.00% 21%

Polke, Sigmar $76,588,860 0.97% 14%

Mitchell, Joan $72,012,069 0.91% 9%

Newman, Barnett $68,416,000 0.86% 0%

Judd, Donald $65,017,205 0.82% 13%

Twombly, Cy $61,656,205 0.78% 32%

Johns, Jasper $47,643,500 0.60% 9%

Rauschenberg, Robert $43,857,950 0.55% 19%

Monet, Claude $40,485,000 0.51% 0%

Prince, Richard $40,474,949 0.51% 32%

Kusama, Yayoi $39,845,931 0.50% 10%

Diebenkorn, Richard $39,673,500 0.50% 18%

Grotjahn, Mark $36,399,575 0.46% 11%

Marden, Brice $34,627,852 0.44% 25%

Guston, Philip $32,973,750 0.42% 43%

Thiebaud, Wayne $31,850,250 0.40% 33%

Stingel, Rudolf $31,495,335 0.40% 5%

Hirst, Damien $29,938,093 0.38% 28%

Bourgeois, Louise $29,254,270 0.37% 19%

Hockney, David $28,467,655 0.36% 16%

Soutine, Chaim $28,165,000 0.36% 0%

Manzoni, Piero $27,822,597 0.35% 18%

Sherman, Cindy $27,007,258 0.34% 22%

Soulages, Pierre $26,752,179 0.34% 16%

de Stal, Nicolas $26,748,452 0.34% 20%

Guyton, Wade $26,725,135 0.34% 27%

Francis, Sam $26,339,788 0.33% 20%

Gursky, Andreas $26,093,480 0.33% 18%

Stella, Frank $25,888,075 0.33% 15%

Haring, Keith $25,222,374 0.32% 19%

Tansey, Mark $25,097,990 0.32% 28%

Chamberlain, John Angus $23,676,250 0.30% 16%

Currin, John $22,832,275 0.29% 17%

Martin, Agnes $22,791,579 0.29% 8%

Burri, Alberto $22,484,330 0.28% 20%

Wesselmann, Tom $22,215,524 0.28% 20%

Wou-Ki, Zao $21,480,326 0.27% 10%

Baselitz, Georg $21,020,335 0.27% 22%

Historical Auction Sales Results - Post-War and 
Contemporary Market, January 2013 - July 2015, London, 
New York and Paris chart.
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This analysis is only a snapshot of the eccentricities 
surrounding the auction system and its impact on fine 
art sales. There is a strong economic support for an 
alternative sales system for fine art. Other industries 
involved in the sale of real assets have developed 
more efficient and cost effective market making 
mechanisms that are more favorable to sellers. An 
example is the real estate industry that has evolved by 
deploying cooperative sales exchanges, including the 
Multiple Listing System (MLS) that connects sellers, 
advisors, brokers and buyers. Likewise, financial 
markets have created exchanges that connect 
sellers, advisors, brokers and buyers across trading 
platforms using standardized assessment protocols 

and comparative sales transactions combined with 
market place dynamics to establish valuations to 
allow parties to transact at times of their choosing 
versus of when auction houses may wish to hold an 
auction. These types of sale channel alternatives 
have produced more efficient sales systems, lower 
transaction costs and better returns. Little has been 
written on the effectiveness of the fine art auction 
system and its true service and performance to the 
sellers who have loyally relied upon it. It is clear that 
there is significant room for improvement in terms of 
both monetary returns and support during the sales 
process for the seller. J

“The auction system has an inability 
to provide accurate and reliable 

 pre-sale auction estimates ”

1.  Pre-Sale Auction Estimate to Seller (Hammer Price): $10,000,000

2.  Pre-Sale Estimate of Sales Price to Buyer (Includes 22% Buyer’s Premium): $12,200,000

3.  Estimated Outcome of Auction Results:
 a. 27.5% Unsold
 b. 20.0% Sold Below Estimate (Assume 10% Below Estimate)
 c. 28.0% Sold at Estimate
 d. 24.5% Sold above Estimate (Assume 10% Above Estimate)

4.  Actual Sales Price of the 74.5% of items Sold (Includes Buyer’s Premium) $8,899,900

5.  Actual Hammer Price Available to Seller $7,295,000 

6.  Seller’s Commission 10%

7.  Actual Cash Retained By Seller after Seller’s Commission $6,565,500

8.  Pre-Sale Auction Estimate on Artworks Unsold ($10 million x 27.5%) $2,750,000

9.  After Beggs and Graddy Study Estimated 30% Loss Value Works Unsold $1,925,000
 

Based on the scenario outlined above, the estimated total cost of the auction system to the seller is $3.16 
million consisting of three components. This represents approximately 48.81% of the cash actually retained 
by the seller. The cost of the auction system is calculated as follows:

Buyer’s Premium Maintained by Auction House ($8.899 - $7.299 million) $1,604,900

Seller’s Commission Paid to Auction House ($7.295 million x 10%) $729,500

Estimated Loss Value on Artworks Unsold ($2.75 million x 30%)  $825,000

Total Cost of Auction System to Seller $3,159,400
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All happy families are alike; each unhappy 
family is unhappy in its own way
Leo Tolstoy, Anna Karenina

Succession planning, the transfer of wealth across 
generations, presents numerous challenges for 
professionals advising wealthy families. Sadly, where 
significant wealth is involved, the potential for 
disagreement between the heirs of a sizeable estate 
can be huge and both the US and the UK have seen 
an exponential growth in estate and trust litigation in 
recent decades; the opportunities for families to make 
themselves unhappy are legion!

Families whose wealth includes a significant art portfolio 
face specific challenges, particularly if, as is often the case, 
the wish is to retain the collection intact. By definition, 
art cannot be ‘divided’ equally between members 
of a succeeding generation (or at least not without 
irredeemably reducing its value!) Professional advisors 
involved with families of this sort face a particular set of 
challenges in devising a succession plan to ensure that a 
large art portfolio can pass harmoniously in accordance 
with the family’s wider estate planning objectives.

This article will examine some of the options and 
tools available for professional advisors to address 
the common issues faced by owners of art collections, 
particularly where the priority is to ensure that the 
collection is kept intact. 

TRUSTS

A significant art collection provides a perfect case 
study of the problem that can arise where a wealthy, 
elderly individual wishes to provide for a number of 
their children as equally as possible. The simplest 
method to achieve this is of course just to leave 
direct legacies of an equal amount to each child. 
However, in the case of an art collection, this is likely 
to be completely unfeasible if the intention is that the 
collection should be kept intact. For many collectors, 
therefore, the fundamental decision is whether to 
ensure that the collection passes for the wider public 
benefit (discussed further below) or whether a specific 
structure should be put in place to allow members 
of succeeding generations of the family to enjoy the 
artwork as one whole collection. 

The classic tool of the Anglo-Saxon legal world for 
addressing issues of this sort has historically been the 
use of a trust. 

The trust is a classic example of a structure that can 
allow assets to be enjoyed by a number of different 

THE ART OF SUCCESSION
AN E.U. PERSPECTIVE 
DAVID GOEPEL, EDWIN COE LLP
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law firm. He heads Edwin Coe’s Charity Group and acts for a wide range of private clients, including high-net-
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“Art cannot be ‘divided’ equally 
between members of a succeeding 
generation”
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members of a family, often across many generations. 
For the background on the use of trusts in the context 
of art ownership, please see Arthur Byng Nelson’s 
article in Issue 9 of ArtBanc Market Intelligence, 
January 2015.

In summary, establishing a trust to own artwork 
allows the owner to entrust the future of the artwork 
to specific trustees that he or she will have chosen, 
whose duty will be to maintain and preserve the 
value of the collection and allow it to be enjoyed by 
members of the family as necessary. 

In theory, a trust can now last for many generations 
(depending upon the law of the jurisdiction governing 
it), and therefore it would be possible for grand 
and even great grandchildren all to benefit from a 
collection that remains undivided. 

However, trusts present certain particular problems of 
their own.

One initial technical problem is that most classic 
Anglo-Saxon legal jurisdictions require trustees to 
regularly review the trust property and ensure that it 
is diversified with the overall objective of achieving 
maximum financial benefit for the beneficiaries 
concerned. This can present a real problem for 
trustees who have been entrusted with a valuable 
art collection with the brief to keep it intact as a 
whole. The trust world has, however, developed 
a number of solutions to address problems of this 
nature. In particular, certain jurisdictions such as 
the British Virgin Islands and the Cayman Islands 
have developed breeds of purpose trusts, which 
aim to ensure that when the trust is established, 
the trustees are to some extent absolved from the 
duties mentioned above, particularly where an 
express purpose has been established, such as the 
preservation of an art collection. 

The trustees also have specific duties to ensure that 
they collect in and preserve the value of the trust 
property, and in this regard having access to expert 
services and valuation expertise to both catalogue 
the collection and then to keep insurance regularly 
up to date, is critical. A final major consideration 
when establishing a trust to hold artwork will be 
the tax treatment of the assets. This will again vary 

significantly between jurisdictions, but to take the UK 
as an example, it is well worth noting that trusts are 
now increasingly onerously taxed in the UK context. 
Nevertheless, there do remain opportunities to use 
trusts, particularly where the owner of the artwork is 
not domiciled in the UK. In spite of numerous attacks 
on non-domicile status in recent years, the concept 
remains available and where it is clear that the owner 
does benefit from non-UK domiciled status, there are 
specific options available for establishing a trust tax-
efficiently. The most important point is to ensure that 
at the time the assets are contributed into the trust, 
they are not physically situated in the UK and in the 
case of moveable assets such as art, this does present 
a real opportunity. 

COMPANIES AND FOUNDATIONS

The estate planning world has increasingly been 
reviewing other alternatives to trusts, which include 
the use of companies to hold assets and also 
foundations (which are largely creations of civil law 
jurisdictions).

One particular advantage of companies is that they 
confer the benefit of limitation of liability which may 
provide additional comfort to those entrusted with 
the ownership of artwork. A company for this reason 
is often included together with a trust structure, 
but again the taxation implications of this will need 
extremely careful review. 

Similarly, foundations can often offer a similar 
protection against legal liability. Although 
foundations derive principally from the civil law 
jurisdictions of Continental Europe, the Anglo-
Saxon world is increasingly embracing them and 
many jurisdictions such as Jersey and Guernsey 
have developed their own form of legal foundation 
precisely for this purpose. 

Another major imperative for considering a number 
of these different structures is to preserve the 
concept of asset protection as the assets pass 
through the generations. One concern that seems 
to be of increasing importance to wealthy families 
is attempting to protect against the possibility of a 
future divorce. With up to four in ten marriages in the 
western world ending in divorce, this has become an 
increasing priority for clients. The risk that a lovingly 
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established art collection, if left directly to individual 
children, could then become part of the matrimonial 
‘pot’ on a divorce is one that focuses clients’ minds 
to an increasing degree. The trust, company and 
foundation can all be used as vehicles to hold the 
artwork away from individual ownership of family 
members. Depending upon the jurisdiction involved 
this may well protect the artwork from possible claims 
in a future divorce. However, it is important to note 
that in the UK, for example, the matrimonial courts 
have developed an increasingly independent line of 
jurisprudence, whereby they often appear to confer 
power upon themselves to attack structures such 
as these where it is perceived that they have been 
established specifically to set aside a claim or a 
particular divorce. As a general rule, the earlier assets 
are contributed into a fiduciary structure such as those 
mentioned above, the stronger will be the argument 
that these assets are meant to be preserved for the 
benefit of the on-going wider family as a whole and 
the better the chance of protecting them against a 
claim on divorce.

ART FOR THE PUBLIC BENEFIT

For other owners, it may be recognised that a 
significant art collection is not an asset that would be 
appropriate for preservation through the generations 
of the family going forward for a variety of reasons. It 
may well be in any event that the collector wishes to 
ensure that the collection should remain intact but be 
available for the benefit of the public in future. With 
this regard, there are several available options.

CHARITABLE TRUST

If the collection is large and/or significant enough, it 
may be well worth the owner establishing their own 
bespoke charity to hold the art as one collection 
going forward. In the UK, such a collection can often 
benefit from charitable status but there are a number 
of criteria to be met in this regard. In particular, the 
Charity Commission for England and Wales has 
a number of set criteria about the significance of 
the art in order to ensure that it can benefit from 
charitable status. Once again, this demonstrates 
the importance of having access to expert opinions 
as well as valuations on the importance of an art 
collection. The specific criteria include ensuring that 
the art involved could constitute a heritage asset 

or at least be of sufficient merit and interest to the 
public. The Charity Commission guidance indicates 
that it will take a ‘broad and inclusive’ approach to the 
meaning of art. Although the intrinsic characteristics 
of a collection may mean an assumption of merit is 
met, for example, if it contains artwork by established 
and acknowledged artists, there may be situations 
where the Charity Commission would need to 
consult experts or obtain further information before 
determining whether the merit criterion is met.

In practice, a charity will only be viable if the collection 
is also large enough that it can represent an important 
contribution to the art world, and in addition if there 
is sufficient cash to allow the collection to be insured 
and maintained appropriately. For collections which 
may not have all of these attributes, another option 
is for the charity to undertake a lending programme 
to major museums and galleries who can then handle 
the display and issues relating to public access.

Where the charity is undertaking public access 
itself, issues of public liability are of absolutely 
critical importance and we would usually strongly 
recommend that the legal form of charity involved 
should be a corporate vehicle to ensure that those 
entrusted with the management of the collection can 
benefit from the corporate veil and members can 
benefit from the limitation of liability. In England and 
Wales, the classic structure for these purposes has 
traditionally been the charitable company limited by 
guarantee and this remains the most popular choice 
for most new charities. This has, however, recently 
been joined by a new legal form, the charitable 
incorporated organisation, which has been introduced 
to avoid some of the burdens of dual regulation with 
Companies House and the Charity Commission. For 
the time being, this structure remains in its infancy 
and is still relatively untested, but this may well be a 
viable vehicle for these purposes in future.

For individual donors who wish to establish a charity 
of this sort during their lifetime, there are numerous 
tax advantages in the UK. In particular any cash that 
is added to the charity to preserve the collection will 
benefit from Gift Aid, which could be a significant 
advantage to an individual tax payer. Similarly, if the 
donor wishes to contribute land or buildings to be 
used to display the artwork, then there is a significant 
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UK income tax relief associated with such a gift to 
charity. All of this emphasises the importance of 
ensuring that charitable status is available and hence 
in particular the importance of the point above about 
the artistic significance of the work involved.

CONDITIONAL EXEMPTION 

For UK based art owners, another option available 
is an application for conditional exemption. This can 
allow the family to retain ownership of and access to 
the artwork involved, provided they ensure access to 
members of the public for a set number of days per 
year and on specific terms. Specifically, this exemption 
only applies where the artwork is of national, historic 
or artistic interest, either in its own right or due to its 
connection with a historic building. The owners are 
also required to preserve the property and ensure the 
property remains in the UK at all times. The exemption 
can be revoked in the event that the owner does not 
adhere to these conditions.

This route obviously ensures that the family can 
continue to remain the legal owners of the artwork 
and to enjoy it in their own home, however, clearly 
the obligation to provide public access can be a 
significant burden for many. Not only will it involve 
the inconvenience of arranging appointments for 
members of the public, but there also issues of liability 
in providing public access to a private home.

Overall, therefore, this is an approach that which 
would generally only be suitable to a relatively small 
number of families.

National Heritage - Payment In Lieu of Inheritance tax
The UK also offers an arrangement whereby artwork of 
sufficient significance can pass into public ownership 
in place of a charge to UK inheritance tax.

Specifically, this payment in lieu scheme will not apply 
to the payment of tax before the grant of probate is 

taken out and any tax overpaid will subsequently be 
reimbursed if HMRC agree to accept the artwork. 
The payment in lieu option will only be available if 
the artwork is considered to be pre-eminent for its 
national, historic or artistic interest, including in 
relation to its association with a particular place in the 
UK. Once again, it is therefore absolutely critical in this 
regard to ensure that there is sufficient expert opinion 
to ensure that the artwork will meet the criteria set out 
for the payment in lieu scheme.

CONCLUSION 

The ownership of a significant art collection will 
present unique challenges not only to the owners, but 
also to the professionals advising them on the future 
of the collection in the longer term. Nevertheless, 
there are a number of legal solutions to the problems 
presented by a significant art collection. For almost 
all of these, the importance of expert assessment and 
valuation advice cannot be underestimated, nor can 
the value of specialist advice to cover the legal and 
tax issues involved. 

In our experience, one way in which all happy 
families are the same, is that they recognise the 
importance of proper planning to cover these issues 
and of keeping the whole family informed as to the 
intentions and reasons behind the planning. We 
cannot guarantee this will lead to a happy family 
outcome but it is a start! J

“The ownership of a significant 
art collection will present unique 
challenges not only to the owners, 
but also to the professionals advising 
them on the future of the collection in 
the longer term”

EDWIN COE LLP

This article includes a general summary of the law and should not replace legal advice tailored to your 
specific circumstances.
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RICHARD SUTTON started his career in 1984 as a journalist, for several years on Classic and Sportscar magazine, 
where he became Deputy Editor, and in 1989 as founder of LOTS Ltd - the international auction reporting 
service for the historic car market. There, The Robb Report voted him one of the top 10 most influential people 
in the world historic car market. In 1996 Richard joined Goodwood, where he was responsible for the evolution 
and delivery of the Goodwood Festival of Speed and Goodwood Revival - both soon to be the biggest historic 
automobile events of their kind in the world. He acts as consultant to ArtBanc.

As with anything highly skilled, there’s only one 
way to be any good at it. Become obsessive. 
Anything less, and you’ll miss the deal, miss 

the tricks, miss the opportunities; you’ll be second-
rate, vulnerable to misinformation and reliant on 
third parties - those who are, indeed, obsessed. 
That means dealers, agents, auction houses or, 
worst of all, enthusiasts. The warning is simply this: 
if you’re thinking of entering the classic car market 
as an investor, you must place yourself in the hands 
of someone trusted and highly knowledgeable. 
Otherwise, when the market turns, which it will, your 
investment could be exposed. Currently, the classic 
car market, having enjoyed a recent boom since the 
financial down turn in 2008, will almost certainly leave 
the unaware stranded by the side of the highway.

The risks are high because the once marginal classic 
car world has now become mainstream and populated 
by investors. Lots of them. To call it a feeding frenzy 
would not be exaggerating. The old guard, who have 
been in the classic car world for decades, are unsure 
whether to laugh or cry. Laugh, because they can off-
load any old junk it seems, for absurd sums, or cry, 

THE CLASSIC CAR MARKET - IS THERE STILL TIME TO INVEST?
RICHARD SUTTON

because their once beloved hobby has been turned 
into a trading floor. And probably launderers, too, 
come to that. 

The difference between the investor enthusiast and 
the old guard enthusiast is simple. The investor won’t 
do it if they can’t make money out of it, whereas the 
enthusiast will do it no matter what. The latter also 
usually have much greater knowledge than the former, 
not only in the buying, but more importantly in the 
very sensitive areas of restoring and maintenance. 
The bridge between investors and enthusiasts are 
dealers and auction houses. And the trouble with 
many of them is that most have their own overly-
potent interests to serve. Choosing the right dealer is 
a skill in itself, and one the most important decisions 
a buyer or seller can make.

From an insider’s perspective, it seems that everyone 
is in on the classic car dealing act; knowing someone 
who wants something or who has something for sale. 
While in fine art circles it is not uncommon to have 
several links in a trading chain, this is highly unusual in 
the old car world. Historically, enthusiasts would deal 
with each other direct, or through a dealer who they 
have known for years. Or, in a sea of dealers, they’d 
certainly know which ones to go to, for all have their 
reputations and specialisms, methods and means. 
But today, with classic car values as high as they are, 

“The once marginal classic car world 
has now become mainstream and 
populated by investors”
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new disciplines and caveats are important: the fine art 
market and the classic car world are aligning.

For those new to the market with significant funds to 
invest, the default is to go to the trade, a broker or, more 
scarily, to an auction. It’s a very high-risk action to take, 
because not only are new investors often regarded as 
‘fresh meat’ in the trade, but also as ‘fair game’. 

Unlike the art market, which has for decades been 
an investors’ world, the classic car arena is still 
fundamentally populated by enthusiasts: people who 
have owned their car or cars for a long time, who 
have been on sometimes tortuous and impassioned 
journeys to acquire them, and who have probably 
put long hours into having them restored in exactly 
the right way. For this reason, the good cars often 
stay within enthusiast circles, or go to collectors via 
the best specialist dealers, but when ‘new money’ 
appears in the arena, it’s the second-rate stuff that 
usually gets sold off to the willing new apprentice. 
Many a bedazzling classic car showroom or glossy 
auction catalogue is brimming with such second-rate 
cars. Seldom do sensibly priced good cars need that 
kind of exposure.

Every booming investment market has a certain 
‘you can’t go wrong’ factor in the early years of an 
investment cycle. But those days are long gone in the 
current classic car boom. The latest cycle started in 
around 2003 with an unprecedented rise in the value 
in pre-War American luxury cars - an interest which 
has, incidentally, peaked and troughed repeatedly 
since. That boom was more generally consolidated 
across other classic car categories in the wake of the 
2008 international banking crisis, but since then the 
rise has been less extreme and more impressively 
consistent. At least until now. 

Doubling your money in a year was possible in the 
distant past, but what goes up quickly, tends to come 
down quickly and the classic car market has proved 
to be no exception. The last classic car boom and 
then bust took place from late 1987 through 1991. 
The collapse started in late 1990 and in its wake 
75% depreciation even among really good was not 
uncommon. That said, it seems unlikely that classic car 
prices will go back to 1991 levels again, but from a 
true investment perspective, it is also very difficult to 

see how levels of appreciation witnessed since 2008 
will continue unabated.

The default comparison with classic cars is to compare 
them as investments with real estate, certainly in the 
UK. With houses, it’s all very well buying for ‘X’ and 
selling for ‘4X’, but ‘4X’ buys only a quarter of what 
it did before, unless you move to an area that hasn’t 
boomed yet. Which may defeat the object of the 
exercise. Moreover, the domestic housing market 
has an historical reputation for always delivering in 
the end - the market might go up and down a bit, but 
it always bounces back. By comparison, the classic 
car market is much more fickle. Many friends and 
associates who have been at the top end of the classic 
car world for decades are adamant that domestic 
real estate is the wiser way to invest. Fundamentally, 
domestic property in the UK not only booms 
regularly, but it seldom collapses dramatically, and it 
always has major income potential, with relatively low 
contingent overheads, let alone restoration costs. 
Cars on the other hand, are part of a market place 
that has a highly volatile past. Classic cars are also 
very expensive to maintain, use and even store, and 
frighteningly costly to restore properly. They also 
require absolute specialist knowledge to acquire, 
restore, use and sell. 

Choose the wrong restorer - which is all too easy 
to do - and not only can the cost of restoration be 
significant, but a good car can be wrecked forever, 
and huge numbers of wonderful cars have been 
ruined in this way over the past 20 years, particularly 
in the US. At least the rising value of cars allows for 
correct restoration to be more easily justified, but it 
does not make choosing the right restorer any easier, 
and owners can be hopelessly ill-informed. There’s no 
accounting for taste…

Matters are made worse because most short-term 
investors don’t want to spend money on correct 
restoration, or sometimes even proper maintenance. 
They want to store and resell later while spending the 
minimum en route. Keeping a car original is always 

“Cars are part of a market place that 
has a highly volatile past”
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vastly more costly than just cutting out the old and 
inserting the new (another cost seldom applicable 
to house ownership). In short, as with fine furniture 
and art, over-restoration is cheaper and easier than 
sympathetic restoration. The huge cost and skill 
involved in correct restoration is something that makes 
the best, original cars more valuable, and the less 
good more subject to value fluctuations. Sadly, the 
whole messy business of what is regarded as correct 
restoration and what isn’t has left the car market short 
of beautifully-patinated gems, and full of shiny over-
restored uglies. 

While immature collectors might like everything to 
look ‘new’, the more mature understand the value in 
patina and the evidence of age. Once cut out, age 
cannot be replaced. And therein lies a paradox, if you 
don’t use a car it deteriorates (they are designed to 
be used), but if you do use it, it will also deteriorate. In 
the midst of that quandary, a premium is usually paid 
for unrestored cars that are all-original, irrespective 
of what happens to them during the subsequent 
restoration process. Somehow, this adds to the car’s 
provenance and value, but so often it makes no logical 
sense at all. 

For example, in May 2008 the BBC DJ and TV presenter, 
Chris Evans, bought the ex-James Coburn Ferrari 
250 Spyder California SWB for £5.6 million ($10.97m). 
Back then it seemed an enormous sum to pay by any 
standards. But in buying it Evans helped consolidate 
the market at a vulnerable time. In direct parallel, a 
sister chassis to the Evans car, the ex-Alain Delon 
example, sold at auction in France for £12.5 million 
($19m) in February 2015, which seems an even more 
extraordinary price. However, unlike the Evans car, it 
was in need of total restoration. And here’s the twist: 
in recent weeks, Evans sold the Coburn car again, by 
his own admission at a huge loss. If nothing else these 
wild value fluctuations show how fickle the classic car 
market can be. The fixed point is that the ex-Delon 
car was highly original – untouched for decades and 
the auction sale was heavily promoted; the ex-Coburn 
car was neither as original nor was the sale part of a 
media frenzy. More seriously, has the market dynamic 
dramatically changed? Because, high-end Ferraris are 
always the market barometer of choice.

In terms of boom-bust cycles, the classic car market 
has little history to rely on. In October 1987 Christie’s, 
under the guidance of Robert Brooks, now owner and 

Ferrari 250GT Spyder California being sold at Auction by Artcurial
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Chairman of Bonhams, sold a Bugatti Royale for an 
unprecedented £5.7 million ($9.7m) at auction at the 
Royal Albert Hall. Before that record-breaking result, 
old cars had been gently appreciating for years, but 
as investments they were not in anything like the same 
league as fine art, for example. As the wealthy got 
wealthier and pastimes like historic car racing and the 
concours d’elegance scene grew internationally, so 
the community grew and the market with it. But it was 
all pretty steady. Cars were seldom worth restoring 
financially, but owners spent the time and money 
anyway, for the love of them. The hobby’s heart was 
in the right place. 

Despite a Western recession, the Bugatti Royale sale 
changed everything, and over the coming three years 
the market soared, prices largely manipulated by less-
than-ethical auction houses, who offered stock for sale 
without reserve that they actually owned themselves. 
Much like in recent years, everyone seemed to jump 
on the investment bandwagon during those few 
years. Very ordinary cars tripled in price and premium 
prices were being paid for brand new exotic sports 
cars, too, supply far outstripping demand. 

Then, in 1990 and into 1991, the bottom fell out of the 
market. The auction houses desperately bolstered 
their figures in contrived ways, but in private treaty 
sales cars that were selling for, say, £2 million ($3.2m) 
in 1989 could be had for a quarter, even one fifth, 
that price. Overnight, it felt like the glittering appeal 
of classic cars had vanished, and especially the 
more ‘ordinary’ cars in collectors’ terms - cars like 
Ferrari Daytonas and Porsche 911s. Cars like those, 
that had status before and were proudly driven to 
garden parties, suddenly looked like second-hand 
irrelevancies, embarrassments rather than things to 
show off. Abandoned under dust-covers in industrial 
units, it was hard to sell anything Rosso red with a 
Magnolia hide interior. Such is the fickle nature of the 
human ‘wanting’ of things, like Ferraris.

The market took a long time to climb back, but 
it gained a pace in mid 2003 when it started to 
accelerate before hitting another potential ceiling 
in 2008 when the banking crisis struck. However, 
although it all looked scary for a while, the feared 
market collapse-correction didn’t happen. Instead, 
the market just stagnated for a bit, and appreciation 

gradually returned and continued. This was largely 
due to investors wanting to put their money into 
assets rather than financial institutions. Just as the real 
estate and Western economic downturn of the late 
1980s stimulated the classic car market then, so the 
banking crisis did in 2008, albeit in a more measured 
way, at least initially. But that was 7 years ago…

Today there is a general feeling among the 
cognoscenti that the market is seriously overheated 
in many sectors. Cars like the aforementioned Ferrari 
Daytonas, BMW M1s, and Porsche 911 RS2.7 Tourings 
that could be bought for under £70,000 ($112,000) 
or less in, say, 2003, are simply not worth 10 times 
that, which is what you might have to pay today. 
However good, they weren’t ultimate cars; there were 
far too many of them made; a lot of them aren’t well-
restored and most are pretty horrid to drive. With rare 
exception, they are, at best, status symbols, rather 
than important collection essentials. Moreover, in 
their wake are hundreds of wholly irrelevant old cars, 
that have suddenly got perceived classic status. Huge 
sums are being paid for cars that are simply dreadful, 
just because they have a recognisable badge on their 
flanks. It’s true that Ferrari made some of the best 
sports cars ever, but like other high-end marques, 
they also made among the worst. There is little 
discernment between the great and the rubbish in 
today’s avaricious market. 

Like the Royale sale in 1987, there were certain key 
high profile sales throughout the current boom phase 
that stimulated the market. In fact there were many 
of them. From 2003, in the US pre-war coachbuilt 
‘stadium cars’ (cars that look great at prestige cars 
shows but are pretty useless for anything else) 
rocketed in value and ultimately hauled-up the rest 
of the market with them. Interestingly, the sharp 
rise in the value of such cars also caused an acute 
price collapse a couple of years later. That sector 
has boomed and troughed at least once more since. 
However, different categories of cars behave in 
different ways: there are many effectors.

For example, American ‘muscle cars’ from the early 
1970s rose in value madly from around 2001, with 
originality and rarity determining the market price. 
Extreme examples like Dodge Hemi Cuda convertibles 
rose from obscurity to $3.5 million (£2.46m) a piece 
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today as a certain male generation in the US woke 
up to their childhood ownership dreams. The cars 
that were their bedroom wall poster images as a kid 
were now considered must-have classics. And the 
ultimate versions, built in the lowest numbers, rose 
in value at a phenomenal pace, leaving the slightly 
less rare or non-original examples a long way behind. 
The fact that Hemi Cudas are technically crude and 
unsophisticated is clearly irrelevant to value. The 
market drivers for older cars are nostalgia, originality 
and rarity. Sadly, the brilliance of the creation doesn’t 
always count for much.

Generational influence cannot be underestimated. 
At least with regard to long-term speculation. The 
smart money today should perhaps buy cars that 
appealed to those who were teenage dreamers in 
the 1980s. Generally, at least in so far as road cars 
are concerned, the older the car and the less you can 

do with it with your contemporaries, the less potent 
its investment potential, unless it’s a truly historic, 
high-end article. The foundation in very rare, iconic 
cars will always be solid, but such cars are already 
top money. If you want to speculate, just look to what 
appealed to the world at the time the new wealthy 
were young. Irrespective of how excellent the design 
was, whatever was fashionable in any given era, will 
always have appeal to the youth of that era. It might 
seem mad to suggest that a 2001 Nissan Skyline GTR 
Japanese V spec will one day be more desirable than 
a perfect Jaguar E-type, but watch this space… The 
X-box generation is up and coming.

There are other drivers today. The huge increase in 
popularity of historic car racing, for example, not least 
thanks to the prestigious operations of the Goodwood 
Estate in England, has created a powerful demand for 
the best racing cars, just as road endurance events 
like the Mille Miglia in Italy fuelled demand for eligible 
sports cars years before. Race and event eligibility has 
created whole new markets.

There are still cars that are clearly looking ‘too cheap’, 
too. From mid ‘60s Lincoln Continental convertibles 

1971 Plymouth Hemi Cuda Convertible
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“The once marginal classic car world 
has now become mainstream and 
populated by investors”
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“Make sure you’re buying for the 
love of the car. Then you’ll always 
get a great result”

to Alfa Romeo Duetto Spiders; from 1990s Ford GTs 
to Bentley Mulliner Turbo Coupes, there’s always a 
deal to be had for the savvy. And with no less than 
two McLaren F1s selling for around £8 million ($12m) 
in recent weeks - a multi-time increase in value since 
it was new in the late 1990s - it just goes to show that 
modern cars can be spectacular investments too. 
But for value to increase that much, demand must 
massively exceed supply, and the candidate car has 
to be an utterly outstanding iconic design. In 1998 the 
McLaren F1 was world’s fastest production car, and 
the most expensive sports car money could buy. Only 
64 were originally sold for the road and to own one is 
to be a member of a very exclusive club indeed. 

More generally, thanks to the internet and generally 
faster and easier communication, there is a far larger 
world classic car community now than ever before. 
Investors still don’t know where to put their money 
safely in the commercial institutions, so collectables 
still have appeal. Besides, the ‘please look at me 
factor’, which imbues all status symbols, doesn’t get 
much more brazen than with a classic car. Unlike gold 
and bonds, you can show a car off. Also you can’t take 
paintings to parties. Nowadays more people are ‘into 
old cars’ than ever before, creating an unprecedented 
momentum and, arguably, a certain resilience to 
market change.

There are other potential major influencers: in the UK 
the mooted application of Capital Gains Tax to classic 
automobiles is a potent threat. However, definitions 
as to what makes a car a ‘classic’ - as distinct from 
merely ‘old and used’ - together with the associated 
restoration cost-offset adjustments, greatly 
complicate the issue from an implication perspective. 

Perhaps more significantly and realistically, if China 
relaxes its import laws to allow old cars into the 
country, an unprecedented demand for Western 
classic cars could cause another boom - perhaps one 
of epic proportions. 

On a truly global scale, I also believe that the 
political implications of debated climate change will 
have a dramatic affect on what is considered a ‘sexy’ 
or even ‘acceptable’ investment. Projected sea level 
rises over the next 50 years (5 metres according to 
the July 2015 predictive figures) could have huge 
implications on global economies and the public’s 
sense of ‘right action’. I’d wager that a £1 million 
($1.55m) Ferrari Daytona or a £100,000 ($155,000) 
Ford Mustang might just look ridiculous in that 
political and environmental context. 

In the short term, the classic car world will watch the 
summer auction results carefully, most particularly 
during ‘car week’ in the USA on the Monterey 
Peninsula during August, where back-to-back events 
including four major auctions, will expose the mood 
of the influential US market. Because, if an optimistic 
mood can’t be created at ‘car week’ around Monterey 
this summer, it can’t be created anywhere.

Auctions can be the proverbial minefield, with 
such passion behind their belongings and the 
need of the auctioneers to hit their targets, it is not 
always the wonderful journey we would hope for. 
Descriptions can often be misleading and unless 
you majored in automotive design, cars can often 
be a mixture of random spare parts shrouded by an 
alluring provenance.

So, however impressive the description, before you 
raise - or play - your buying hand, take impartial 
advice from an obsessively informed expert; check 
you haven’t expensively borrowed the money, and 
make sure you’re buying for the love of the car. Then 
you’ll always get a great result. J



28 MARKET INTELLIGENCE 

Sadly, the world of finance is not always as exciting 
as Hollywood would lead you to believe.  For 
every wolf and every Gekko, there are a plethora 

of straight-laced financiers, accountants and lawyers 
engaged in the routine exercise of ‘due diligence’: a 
forensic investigation into the business and financial 
condition of a target company to support its value 
and to find sensitive spots which require probing and 
which could be used to renegotiate price.

One would think, given the soaring prices being paid 
for artworks by business savvy collectors and the 
sector’s widely recognised lack of regulation, that 
these practices would have become part and parcel of 
buying of art. However, the art world’s understanding 
of due diligence can be far less exacting than the 
corporate world and purchasers often put their trust in 

the hands of dealers and auction houses, sometimes 
with blind faith and often without knowing the right 
questions to ask.

WHAT ARE THE RISKS?

When a buyer looks to purchase a work of art, often 
the last thing they want to do is deal with legal 
issues. After all, art is meant to inspire, challenge 
and educate. Paperwork, contracts and meetings 
with lawyers are not most people’s idea of fun. But 
collectors, both private and public, need to know 
where they stand in law. They expect certainty of title. 
They want protection against fakes, forgeries and 
counterfeits. They might not consider the potential 
restrictions on the movement of the objects they 
have acquired and cherish. 

But the answers to the above issues are rarely 
straightforward and will depend on a variety of 
factors including the locality of the artwork at the 
time of the purchase, the seller’s ability to sell free of 
liens and encumbrances and whether the artwork has 
previously been stolen, looted or illegally exported. 

WHAT IS THE RELEVANT LAW?

In the absence of the parties expressly agreeing 
otherwise, the law which governs the terms of a 
purchase and sale of an artwork between two parties 
normally depends on the lex situs i.e. the law of the 

WHEN FOOLS RUSH IN: EXERCISING DUE DILIGENCE 
WHEN BUYING ART
RUDY CAPILDEO, GOODMAN DERRICK LLP

RUDY CAPILDEO is a Senior Solicitor at Goodman Derrick LLP.  He specialises in advising art galleries, private 
collectors, non-profit organisations and artists on a range of subject matter from copyright and art theft, contracts 
of sale and cross-border transport through to art-leveraged finance, misattribution and the organisation of 
international exhibitions.  He also works on similar matters in the collector car field.  Rudy is a trustee of the 
William Morris Gallery, a member of the Institute of Art & Law and the Professional Advisors to the International 
Art Market (PAIAM).

“The art world’s understanding 
of due diligence can be far less 
exacting than the corporate world 
and purchasers often put their trust 
in the hands of dealers and auction 
houses, sometimes with blind faith 
and often without knowing the right 
questions to ask”
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country where the artwork is located at the time of 
the transaction1. For the purposes of this article we 
shall examine the position in English law.

For example, in the case of Winkworth v Christie 
Manson and Woods a collection of Japanese netsuke 
were stolen from Mr Winkworth’s home in England. 
The artworks found their way to Italy where they were 
sold to an Italian collector who purchased them in 
good faith. Some time later the collector consigned 
the work to Christie’s in London which alerted Mr 
Winkworth and he brought an action to have the 
works declared his property and to prohibit the sale.

The English court adopted the lex situs rule, which in 
this instance was the law of Italy as the artworks had 
been purchased in Italy by the Italian collector. Under 
Italian law a good faith purchaser acquiring an artwork 
from a non-owner (e.g. a thief), acquires ownership 
of it through possession, provided that he is in good 
faith at the moment of the purchase and there is a 
written instrument recording the transaction capable 
of transferring ownership2. Consequently the court 
rejected Mr Winkworth’s claim and held in favour of 
the Italian collector, even though under English law 
the good faith purchaser would not have acquired 
good title superior to the original owner.

ACQUIRING GOOD TITLE: AN ENGLISH 
PERSPECTIVE

There is no obligation under English law on a seller 
to volunteer information but any information offered 
must not be false or misleading. The onus lies with the 
buyer to ask the right questions and to elicit as much 
information as possible from the seller prior to closing 
the deal.

Where art and antiquities have been improperly 
obtained, save for a few narrow exceptions, a seller 
will not have good title to the artworks and will be 
unable to give a good faith purchaser better title than 
he or she possesses (nemo dat quod non habet)3. Such 
a principle provides recourse for the original owner 
to bring an action to recover damages for wrongful 
interference with their goods against the seller or the 
purchaser4. The purchaser in turn can sue the seller for 
breach of contract but he or she can be left with little 
or no remedy if it transpires that the seller was in fact 
a rogue who cannot be found or lacks any financial 

resource. In a battle between the innocent parties 
English law traditionally favours the original owner.

However, in limited circumstances, a purchaser may 
acquire greater protection against the original owner 
by reason of the law on limitation periods i.e. the 
period of time within which court action must be 
commenced. A person who has been dispossessed 
of an artwork or antiquity must bring an action within 
six years of the dispossession, failing which the title 
of the original owner is extinguished5. In the case of 
stolen items, the six year period begins only when 
there has been a good faith purchase of the artwork 
or antiquity6 following which the original owner’s title 
will be extinguished. The burden of proof for a good 
faith purchase lies with the buyer and the concept of 
good faith usually requires a buyer to have exercised 
due diligence. 

WHAT IS A GOOD FAITH ACQUISITION? 

In the case of De Preval v Adrian Alan Ltd7, a claimant 
sought the recovery of two French gilt-bronze 
champlevé enamel candelabra which were in the 
possession of the defendant, Mr Alan, an antique 
dealer. The claimant asserted that these were the 
same candelabra which had been stolen from her 
in France in 1986 and which had formed part of 
a triptych modelled specially for her great-great-

Antoine Louis Barye, Candélabre à neuf lumières, 1846 (?), 
Patinated Bronze
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grandfather and signed by Antoine-Louis Barye. Mr 
Alan asserted he purchased the candelabra in 1984 
from a dealer in New York and that the candelabra 
were then shipped to England where they went on 
sale at the defendant’s premise in Brighton. However, 
he was unable to convince the court he had purchased 
the candelabra prior to the theft and so the claimant 
succeeded in her claim and an order was made for the 
delivery of the rare antiques to her. 

The court held that the defendant had not bought 
the candelabra in good faith. The finding as to lack 
of good faith rested essentially on the fact that Mr 
Alan, a dealer with experience in this area, would 
and should have known about the unique character 
of the candelabra when he saw them on sale in New 
York: from expert witness evidence it transpired the 
Louvre in Paris had two candelabra which appeared 
to have been made from the same mould. Mr Alan 
should therefore have been put on notice that their 
provenance might be doubtful, and should not have 
bought them without undertaking verification as to 
the vendor’s title. There was no evidence to suggest 
that he had consulted either the Art Loss Register or 
the International Foundation for Art Research.

PRACTICAL STEPS

In October 2005 the Department for Culture, 
Media & Sport published due diligence guidelines 
for museums, libraries and archives on acquiring 
and loaning cultural material. Although not a full 
and authoritative statement of law, the guidelines 
highlighted in brief below provide a useful source of 
information to help museums to ensure they reject 
illicit artworks and antiquities. Private collectors could 
do worse than adopt these principles when exercising 
their own due diligence.

1. Examine the item to determine whether, for 
example, (i) it shows signs of ingrained dust and 
dirt that indicates it is from an older collection; 

(ii) it has a distinctive mount that is from a 
particular period; (iii) it has been restored; (iv) 
it carries old labels or other marks that could 
offer clues about present and/or use in former 
collections.

2. Consider the type of item and likely place of 
origin. For example, is it from a ‘hot’ area from 
which items come on to the market illegally e.g. 
Afghanistan, Syria and South East Asia.

3. Take expert advice. Seek the advice of an 
independent expert where possible to provide 
an informed opinion about the object, to act as 
a possible source of evidence of provenance 
and in some cases these experts may be able 
to provide an opinion on the reputation of the 
owner of the object.

4. Was the item lawfully exported? Check 
whether the export of the item was in line with 
the regulations of the country of origin and 
other cultural property legislation applicable 
at the time the item was exported. If necessary 
seek legal advice and advice from the country of 
origin / intermediary countries / final destination 
about whether the export of the item complied 
with legislation. Also check one or more of the 
stolen art databases (including Interpol, ICOM 
Red List, the FBI, the Art Loss Register and Art 
Recovery International). 

5. Is the item subject to export restrictions? 
Certain cultural goods more than 50 years of 
age (with exceptions for certain collections or 
for certain objects of particular interest) and 
valued above specified financial thresholds will 
require an individual licence for export out of 
the UK. Similar rules apply in other jurisdictions.

6. Evaluate the account given by the seller. In all 
cases, the account of the provenance (including 
export) of the item should be supported by 
documentation or other acceptable evidence, or 
failing that a sworn statement (affidavit) or signed 
written account from the owner. Again, a check of 
the stolen art databases should be carried out as a 
matter of routine. It is important to try to ascertain 
whether the owner’s word can be accepted. If 
buying from a member of the trade, is the dealer a 
member of an appropriate and recognised trade 
association with a reliable Code of Practice?

“The onus lies with the buyer to ask 
the right questions and to elicit as 
much information as possible from 
the seller prior to closing the deal”
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THE RESULTS OF DUE DILGIENCE

The art and national press often highlights the 
misfortune of museums and/or collectors who have 
found themselves without good title to an item and 
subject to a claim by an original owner, often where 
due diligence was lacking. In July of this year The 
Art Newspaper reported on the ownership of a 
Rodin sculpture Young Girl with Serpent, 1886 worth 
an estimated $100,000 (£63,600) which had been 
stolen from a Beverley Hills mansion in 1991 along 
with other works of art worth more than $1 million 
(£620,000) following the owner’s housekeeper 
selling a duplicate of his employers’ house keys to 
a criminal gang. The sculpture had been consigned 
to Christie’s in London in 2011 and the matter was 
finally resolved when the consignor was persuaded 
to release the sculpture unconditionally.

The due diligence process may give rise to doubts 
about an artwork’s status and any peculiar facts, 
unusual details or dubious tales should be followed up. 
If it sounds too good to be true, it often is. There may 
be commercial pressures on a prospective purchaser 
to complete a deal quickly but cutting corners when 
exercising due diligence and without legal advice is to 
do so at a buyer’s own peril. J

1 Winkworth v Christie Manson and Woods Ltd [1980] Ch 496. 

2 Section 1153 of the Italian Civil Code.

3 Sale of Goods Act 1979 (SGA 1979), s 21(1).

4 Torts (Interference with Goods) Act 1977, s 3(2)(c).

5 Limitation Act 1980, s 3.

6 Limitation Act 1980, s 4.

7 De Preval v Adrian Alan Ltd, unreported (1997) Q.B.D. 24 January; see further R Redmond-Cooper, ‘Good Faith Acquisition of 
Stolen Art’ (1997) 2 Art and Antiquity Law 55.

“If it sounds too good to be true, 
it often is”

Auguste Rodin, Young Girl With Serpent, 1886, Bronze
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There is a special uniqueness about the 
American Western art market. It is one of the 
few segments of the overall global art market 

that has cultivated its own niche selection of auction 
venues, distinct and separate from the two traditional 
auction houses. The American Western art market 
includes both Classic West and New West segments. 
The Classic West segment is where the artworks 
by the likes of Charles Marion Russell (1864 - 1926), 
Frederic Remington (1861 - 1909), the Taos Society 
of artists and selected artists from the Hudson River 
School; such as Thomas Moran (1837 - 1926) and 
Albert Bierstadt (1830 - 1902) are highly prized and 
collected. Alongside the Classic West market is the 
New West market where the more Contemporary 
artworks by the likes of Howard Terpning (b. 1927), 
G. Harvey (b. 1933), Frank McCarthy (1924 - 2002) 
and Clark Hulings (1922 - 2011) now regularly achieve 
mid-six figure auction sales results, and for Terpning, 

AN ANALYSIS OF THE AMERICAN WESTERN ART MARKET: 
A REVIEW OF TRENDS AND SALES RESULTS
SCOTT A. BARNES, ARTBANC

auction sales results well in excess of $1 million. 
Many of the New West artists, like their Classic 
West predecessors, started their artistic careers as 
illustrators or were heavily influenced by the leading 
illustrators of the late 19th and early 20th Century. 

The American Western art movement was born from 
the same Manifest Destiny that drove the expansion 
of the United States during the later half of the 19th 

Century. Driven by the same ambition for adventure, 
fortune and the vast amounts of land that drove 
pioneers and settlers westward, artists from the 
Eastern United States and Europe journeyed to see 
and experience the newly opened American frontier. 
For those artists making the journey, their experiences 
of the land, people and culture are documented within 
the paintings and sculptures they produced. With the 
completion of the first transcontinental railroad in 1869 
and the subsequent expansion of the railroad through 
the Southwestern United States by the 1880s, access 
to the vast expanse of the American West became 
more prevalent, allowing for artistic discovery. 

ARTIST COMMUNITIES OF THE AMERICAN 
FRONTIER

The American West of the 1880s to 1910s was rough, 
rural and for the most part still lawless. This time 
period, combined with a whole host of illustrators and 
writers, created the folklore of the American Cowboy, 

“‘The American Western art 
movement was born from the same 
Manifest Destiny that drove the 
expansion of the United States 
during the later half of the 19th 
Century”
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Indian Wars, Cattle Barons and Gunfighters. Imbedded 
within much of Classic West art is story telling through 
the imagery of the real American west. The American 
west of this time period also contributed to the 
folklore of a future President Theodore Roosevelt 
who spent 1884 to 1887 in the Dakota badlands! 
By 1898, the first artist communities in New Mexico 
began to take shape when serendipity brought Ernest 
L. Blumenschein (1874 - 1960) and Bert Geer Phillips 
(1868 - 1956) to Taos, New Mexico to seek a repair 
for a broken wagon wheel while on a sketching and 
painting trip originally planned for Mexico. According 
to legend, by the time the wagon had been repaired, 
Phillips and Blumenschein were so taken with the 
landscape and local culture, they decided to stay in 
Taos to paint. After several months, Blumenschein 
would eventually return to New York without Phillips, 
who during their fateful stay had fallen in love with the 
local doctor’s sister, and decided to remain in Taos. 
Blumenschein would return nearly every summer until 
1919, when he made Taos his permanent home. 

On a subsequent trip to Paris, Blumenschein met 
Eanger Irving Couse (1866 - 1936) and recanted 
his experiences in the mystical mountains that he 
and Phillips discovered in Northern New Mexico. 
Coincidently, Couse already knew of Taos through 
Joseph Henry Sharp (1859 - 1953) who had first 

visited Taos in 1893 on a commission from Harper’s 
Weekly to illustrate Indian life in the Taos Pueblo. 
Blumenschein’s vivid description of high desert 
expanses and the Rocky Mountains covered in aspen, 
pine and wildflowers inspired Couse to journey to Taos 
in 1902. Sharp would also make Taos his permanent 
residence in 1909.

Oscar E. Berninghaus (1874 - 1952) by pure 
happenstance met Phillips while traveling through New 
Mexico, where he was first introduced to Taos in 1899. 
This initial visit would result in Berninghaus making 
Taos a frequent journey for the next quarter century 
until he made Taos his permanent residence in 1925. 
Through encouragement by Blumenschein, W. Herbert 
Dunton (1878 - 1936) made his first visit to Taos in 1912 
and became a permanent resident in 1914.

On July 1, 1915, the Taos Society of Artists was founded, 
with the six original members (Blemenschein, Phillips, 
Sharp, Couse, Berninghaus and Dunton) becoming 
known as the Taos Founders. Walter Ufer (1876 - 1936) 
and Victor Higgins (1884 - 1949) were voted into the 
Society in 1917. Julius Rolshoven (1858 - 1930) joined 
the Society in 1918 while E. Martin Hennings (1886 
- 1956) and Catherine C. Critcher (1868 - 1964) both 
joined in 1924, followed by Kenneth Adams (1897 - 
1966) as the last member in 1926.

Eanger Irving Couse, Fireside Ceremony, Oil on BoardJoseph Henry Sharp, Mourning Eagle, Oil on Canvas
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Like New Mexico, the rolling plains and mountains 
of Montana also attracted aspiring and established 
artists. Montana in the 1870s to 1890s was still 
a hostile environment. With the 1864 creation 
of the Montana territory, the completion of the 
transcontinental railroad in 1869, and the migration of 
settlers, ranchers, buffalo hunters and miners into the 
territory, combined with the allied Native American 
tribes of the Lakota Sioux, Arapaho and Cheyenne 
fighting to maintain their traditional lands, an eruption 
of the last of the major Indian fighting campaigns 
occurred. The Battle of Little Big Horn, in Montana 
occurred in 1876 with the campaign continuing until 
the surrender of the Sioux chief Sitting Bull in 1881; 
the last of the warriors to surrender. After 1881, the 
only Indian skirmishes were isolated to the Arizona 
territory, with small bands of Apache warriors led 
primarily by Gernonimo.

In 1877, Edgar Samuel Paxson (1852 - 1919) arrived 
in Montana where he would spend the rest of his 
artistic career researching and documenting Native 
American life of the Montana plains Indians. The 
culmination of Paxson’s artistic achievement was 
his painting, Custer’s Last Stand in 1899 that hangs 
today in the Buffalo Bill Center of the West in Cody, 
Wyoming. In 1880, Charles Marion Russell arrived in 
Montana where he initially worked as a cowboy while 
honing his artistic skills before focusing full-time on his 
artistic career in 1892. Leaving his cowboy life behind, 
and working from his studio in Great Falls, Montana, 
Russell would eventually produce some of the most 
iconic artworks of the American west. In 1892, Olaf 
C. Seltzer (1877 - 1957) arrived in Montana from his 
native Denmark. Russell and Seltzer became close 
friends during their artistic careers in Montana, and 
like Russell, Seltzer would become one of the iconic 
artists of the American west.

The allure and lore of the American frontier drew 
a large number of artists and illustrators from the 
East during the 1880s to 1910s. The metropolitan 
populations of the Eastern United States were 
captivated at the time by the stories and images 
of the American frontier. This was now the age of 
the touring Wild West shows headlining the likes 
of Buffalo Bill Cody, Wild Bill Hickok, Texas Jack 
Omohundro and Pawnee Bill. The major newspapers 
and magazines in the East recruited a band of 
adventurous illustrators such as Henry Francois 
Farny (1847 - 1916), Fredric Remington, Frank Tenney 
Johnson (1874 - 1939) and W. H. D. Koerner (1878 
- 1938), among others, to produce the illustrations 
for the publications and copy feeding the demands 
of Eastern readers. This group of illustrators would 
eventually become the most prolific and prominent 
masters of Classic West art. 

AMERICAN ART AND THE AMERICAN WESTERN 
ART MARKET (2005 - 2015)

The American Art market is defined as sales of 
American artists generally born before 1910, 
excluding all artists born thereafter better classified 
as Modern or Post-War and Contemporary. The 
American Western art market, which is a subset of the 
overall American Art market, is generally defined as 
those artists generally identified by their American 
Western artistic themes, including those classified 
as Classic West, inclusive of artists from the Hudson 
River School (born before 1910) and New West (born 
after 1910). 

Over the past 30 years, specialized auction venues 
have been developed to specifically focus on 
American Western art, including sporting art. These 
specialized auction venues include the Coeur d’Alene 
Art Auction, Scottsdale Art Auction, Santa Fe Art 
Auction, Jackson Hole Art Auction, Heritage Auction, 
Texas Art Auction and Altermann Galleries and 
Auctioneers have become almost exclusively focused 
on the sale of Classic West, New West and selected 
Hudson River School artists. The two major auction 
houses generally focus solely on well - recognized 
Classic West artists, such as Russell, Remington, Taos 
Society artists, Frank Tenney Johnson, Henry Farny, 
William Robinson Leigh (1866 - 1955) to name a few, 
plus the Hudson River School artists. 

“The American Art market is 
defined as sales of American 
artists generally born before 1910, 
excluding all artists born thereafter 
better classified as Modern or Post-
War and Contemporary”



35WWW.ARTBANC.COM

The growing importance of the niche auction market 
for American Western art is due in part by the 
promotion by specific dealers of American Art and 
American Western art that have created and financially 
back these specialist auction venues. For example, 
Jackson Hole Art Auction is a partnership between 
Gerald Peters Gallery (Santa Fe) and Trailside Gallery 
(Jackson Hole) while the Scottsdale Art Auction is a 
joint venture between J. N. Bartfield Gallery (New 
York), Legacy Gallery (Scottsdale) and Morris and 
Whiteside Gallery (Hilton Head). The Coeur d’Alene 

Art Auction is a collaboration between Stremmel 
Gallery (Reno) and Settlers West Gallery (Tuscon) 
while Santa Fe Art Auction is produced by Gerald 
Peters Gallery (Santa Fe). 

THE MARKET RESULTS AND TRENDS

The 2013 and 2014 total auction sales volume 
within the American Art and American Western art 
market finally returned to the levels realized in 2007 
just prior to the Great Recession. American Art 
auctions sales approximated $325 million (£200m) 
in both 2013 and 2014, while American Western Art 
auction sales on a standalone basis approximated 
$88 million (£53.8m) and $100 million (£64.3m) 
respectively during the same time period. The 
$12 million (£7.3m) increase in American Western 
art sales between 2013 and 2014 was substantially 
influenced by the sale of Thomas Moran’s 
masterwork The Grand Canyon Of The Colorado 
for $12.48 million (£7.4m) in May 2014. 

Through July 2015, total auction sales volume for 
the American Art and American Western art markets 
totaled $144.3 million (£92.5m) and $52.8 million 
(£33.8m) respectively. On a year to date basis, 
substantially all of the auction venues are trailing 
comparative results to 2014; however, due to the 
intermittent auction schedule, the fall sales will be 

critical to determining if 
2015 auction sales results 
for American Art and 
American Western art will 
reach the same sales levels 
of 2013 and 2014.

The demand for Classic 
West and New West 
art within the United 
States is highly focused 
geographically. The major 
buyers are generally West 
of the Mississippi River. 
This is supported by the 
fact that the primary 
auction venues are also 
located in the western 
United States; Dallas, 
Santa Fe, Scottsdale, Reno 
and Jackson Hole. Unlike 

AUCTION VENUE MONTH OF AUCTION 
EACH YEAR

Texas Art Auction January

Scottsdale Art Auction April

Sotheby’s May/November or December

Christie’s May/November or December

Coeur d’Alene Art Auction July

Jackson Hole Art Auction September

Santa Fe Art Auction November

Altermann Auction Gallery April/August/December

Heritage Auction Auction Schedule Varies

American Art and American Western Art Market Historical 
Auction Sales, 2005 - 2014
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substantially all other segments of the global fi ne 
art market (including the American Art market), the 
two major auction houses are not the market leaders 
in terms of auction venues for the sale of Classic 
West and New West art. There is substantially more 
competition and alternatives in selecting a sales 
channel for the sale of American Western art. From 
2005 to July 2015, the market share of the sale of 
American Art was heavily skewed by the two major 
auction houses; with a combined 73% of the auction 
sales channel. However, limiting the market defi nition 
to just the American Western art market, including 
the Classic West, New West and Hudson River 
School segments, the market share of the two major 
auction houses drops to only 32%. In fact, neither 
of the two major houses are the market leader, but 
trail signifi cantly behind Coeur d’Alene Art Auction, 
which in this period sold over $250 million (£165m) of 
American Western art.

The demand for American Western art is 
infl uenced by several cultural and economic 
factors such as heritage, cultural infl uences, State 
of residence, western style architecture and the 
price of a barrel of oil. Likewise, the source of 
the wealth and disposable income needed to 
collect fi ne art also infl uences demand. In the 20th 
and 21st Centuries, the most signifi cant buyers 
of Classic West and New West art have been 
associated with ranching, oil and gas, publishing, 

banking and construction industries. Accordingly, 
the economics of these specifi c industries and the 
overall fi nancial markets in the United States have 
a signifi cant impact on the demand for American 
Art and American Western Art in particular. In 
today’s integrated economy it is fairly predictable 
to identify the primary drivers of demand in the 
art market. Demand within the overall American 
art market is closely correlated to specifi c fi nancial 
indicators such as stock indices like the S&P 500 
index and the price of West Texas Intermediate 
crude oil. These fi nancial markets and commodity 
markets are integrally linked to the economics of 
the overall American art market itself.

TRANSACTION FEES INCURRED AT AUCTION

The transaction fees within the American Western 
art market are similar to those experienced in other 
segments within the fi ne art market. Sellers Commissions 
range from 0% - 20%, depending upon the specifi c 
artwork and the total value of the overall consignment. 
The specifi c Sellers Commission percentage varies by 
auction venue and is negotiable to a certain extent. 
Buyer’s Premium generally ranges from 17% - 25%, but is 
not negotiable. Other fees may apply for photography, 
marketing, cataloguing and insurance, although these 
fees vary by auction venue as well. In total, transactional 
fees in the American Western art market (regardless of 
auction venue) range from 17% - 45%, all of which is 
ultimately is borne by the seller.

Historical Market Share - American Art (including American 
Western Art) 2005 - 2015

Historical Market Share - Western Art 2005 - 2015
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American Art & American Western Art Market Historical Auction Sales 
Compared to Average Daily West Texas Intermediate Crude Oil Prices 2005 - 2015
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ARTISTS SALES RESULTS AND CURRENT VALUES

Sales within the Classic West and New West markets at 
auction, in terms of total value, is highly concentrated 
among 25 specific artists. This group of artists has 
historically accounted for more than 70% of all auction 
sales in the 2005 to July 2015 period, with total auction 
sales among these artists totaling approximately $500 
million (£320m) during that period. 

Current valuations for specific artworks by this group 
of artists is highly dependent upon the quality of the 
artworks, subject matter, date of creation, provenance 
and rarity to the market. Generally, the overall trend 
in valuations for this group of artists is relatively flat 
when compared to 2013 and 2014, with the exception 
of rare artworks by the leading masters appearing 
on the market. For many of these artists, current 
valuations are still not back to the valuations seen 
in 2007. As of July 2015, the overall American West 
art market was relatively strong with substantially 
all of the auction venues experiencing reasonably 
high sell through rates, signifying confident demand 

and reasonable valuations. However, during 2015 
oil prices have continued to decline, and since July 
2015, the last date of transactions in our analysis, 
the price of oil in the US has declined a further 20% 
from approximately $50 per barrel to below $40 per 
barrel in August 2015. Crude oil prices have not been 
below $40 per barrel since 2009. The price of crude 
oil has been the best leading economic indicator of 
the overall American Western art market for the past 
decade. Combined with the dramatic fall in oil prices 
is the overall stock market instability that has occurred 
as of the publication of our analysis. Financial and 
commodity market instability has a negative effect 
on consumer confidence within the broader fine art 
market impacting both sell side supply and buy side 
demand. The continued performance of global stock 
indices and the price of crude oil over the next 30 days 
will confirm the highly negative trend that has now 
been firmly established over the past several weeks. 
Based on the current state of the US financial markets 
and extremely low oil prices, we are expecting a 
significantly weaker American and American Western 
art market as we enter the autumn season. J
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Art is an asset of passion. Collectors are more 
passionate about their art than their stocks, 
bonds, real estate, and maybe even the family 

business. They have spent considerable time, energy, and 
resources to develop their expertise in art, and collecting 
has gone way beyond a weekend hobby, or merely 
decorating their homes; it has become their passion.

Although they realize that there will be some sort of 
disposition of their art, they are focused on collecting, not 
disposing. When they consider the ultimate disposition 
of their collection, they are often overwhelmed by a 
seemingly endless number of choices. And often, their 
advisors are not aware of the extent or value of their 
clients’ collections, and planning consists of a simple 
bequest of tangible personal property to the surviving 
spouse or to the children or other heirs.

This failure to plan is costly. In addition to tax 
considerations, the failure to plan may lead to a grossly 
inequitable division of estate assets, or a fire sale from 
the estate. Family discord, and perhaps litigation, 
may follow. It will most assuredly lead to a disposition 
different from what the collector would have wanted 
if they had taken the time to properly plan.

This article, based on my book, the Handbook 
of Practical Planning for Art Collectors and Their 
Advisors, published by the American Bar Association, 
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results from working with many collectors, as well as 
observing the distress of families where planning has 
not occurred. 

THE BIG QUESTION

We need to tackle the hardest question first - does 
your family want your art? Not the value of your art, 
but the art itself. There is a big difference between a 
$10 million painting, and a painting worth $10 million. 
One is about the painting, the other about the money.

If the family (or other non-charitable beneficiary) 
does like the art as an aesthetic asset, then 
solutions designed to keep the art in the family will 
be appropriate. If the family cares for the wealth 
represented by the art, it has effectively become a 
financial asset, and other solutions are called for. The 
challenge is knowing which is important. So the Big 
Question must be asked, and the answer is the driver 
to the rest of the planning process.

Let’s explore the six real options available to a 
collector:
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SELLING - DURING LIFE

Selling may be the right choice, but art and other 
collectibles are not only among the most expensive 
assets that collectors will ever buy, they will also be 
the most expensive assets that they will ever sell.

For collectors and investors, art is a capital asset. If 
it has been owned for a year or less, any gain on sale 
is subject to federal income tax at ordinary income 
tax rates. If it has been held for over one year, it is a 
long-term capital asset. The federal long-term capital 
gains tax rate for collectibles is as high as 28%. Add to 
this the healthcare surtax of 3.8%, and the top federal 
income tax rate on gains from the sale of art and other 
collectibles is 31.8%.

A sale will also involve significant transaction costs, 
which may include seller’s commissions, state income 
taxes, packaging, transportation and storage, and 
insurance, so that the total cost of selling appreciated 
works of art climbs.

That does not mean that selling is not the right option 
- it just means that the collector who sells during life 
will incur significant expenses in doing so.

LIKE-KIND EXCHANGES

For investors, it is possible to defer federal capital 
gains tax (and the 3.8% surtax) by entering into a like-
kind exchange. State income tax laws regarding like-
kind exchanges vary, so be sure to check with your 
state tax law expert.

Gain is deferred by assigning the cost basis of the 
piece of art that is sold to the newly acquired piece. 
This is not gain avoidance, but gain deferral.

Section 1031 exchanges have four requirements:

1. There must be an exchange;

2. The property exchanged must be of a kind 
that qualifies - art and other tangible personal 
property generally do;

3. The property received in the exchange (the 
“replacement property”) must be of a “like 
kind” to the property relinquished; 

4. Both the relinquished property and the 
replacement property must be held for 
productive use in a trade or business or for 
investment.

Each of these requirements present special challenges 
for collectors, but a well-crafted 1031 exchange is 
certainly viable for collectors desiring to improve the 
quality of their collections.

In sum, selling a piece or an entire collection of art 
may be the right choice, but the collector must be 
aware that it might very well be the most expensive 
option from a tax and overall cost point of view.

GIFTING - DURING LIFE

Gratuitous transfers - a gift during life or a bequest 
or other transfer at death - are subject to transfer 
taxes: gift tax if made during life and estate tax if 
made at death. If the transfer is to someone two or 
more generations down, then the transfer is subject 
to a second tax, the generation - skipping transfer 
tax, which is assessed in addition to the gift or 
estate tax. The tax rate for each of these taxes is, 
practically spaking, 40% of the value of the asset 
that is transferred.

There are exceptions to these taxes. First, anyone 
can give $14,000 each year to each of any number 
of people. A married couple can double this amount. 
On top of this amount, everyone is entitled to make 
additional transfers of the Applicable Exclusion 
Amount (AEA), currently $5,430,000, twice that 
amount for a married couple. The AEA can be used 
to make tax-free gifts during life, with any unused 
amount offsetting estate taxes at death.

For gifts two or more generations down, the generation 
- skipping transfer tax applies. This tax also has two 
exceptions - properly structured $14,000 annual gifts 
will not be subject to the tax, and there is also a $5 
million exclusion from the tax, also indexed for inflation.

“Art and other collectibles are not 
only among the most expensive 
assets that collectors will ever buy, 
they will also be the most expensive 
assets that they will ever sell.”
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From a purely tax planning point of view, a significant 
amount of wealth, including art, can be transferred 
tax free. As with other assets, these gifts may be 
made outright or in trust. Where appropriate, more 
advanced gifting techniques, such as Grantor-
Retained Annuity Trusts (GRATs), Family Limited 
Partnerships (FLPs), Limited Liability Companies 
(LLCs) and transactions using grantor trusts may also 
be used. Space limitations prevent a full discussion 
of those techniques, but all should be explored to 
determine if appropriate.

The primary transfer tax advantage to making gifts of 
art is that the value of the art is ‘frozen’ for transfer tax 
purposes and any future appreciation in the art will 
not be includable in the collector’s estate.

Several important special considerations must be 
taken into account when giving art.

First, art is less liquid than other assets. Since art does 
not produce a steady stream of cash flow, techniques 
such as a GRAT or a sale to an intentionally defective 
grantor trust will not work as well with art.

Second, the donee of the art will receive the donor’s 
cost basis in the art. That means that the appreciation 
that escapes federal estate taxation because of a 
lifetime gift will eventually be subject to federal 
income tax on the capital gain if and when sold. It 
is necessary to compare the transfer tax savings to 
be achieved by the lifetime gift with potential capital 
gains tax that might be due. In fact, for estates up 
to the AEA, where no transfer taxes will be due, it 
is preferable to hold the art until death, thereby 
avoiding future capital gains tax on the appreciation.

Third, valuation ‘discounting’ techniques have not 
historically worked well with art. Space does not 
permit a full discussion of the case law in this area. 
Presently, there is a conflict among federal circuits, 
and collectors should consult with qualified counsel 
to determine an appropriate course of action. But 
assuming that ‘discounting’ is not available in the 
same manner as with other assets, then it follows that 
collectors must examine their goals. If the primary 
goal is wealth transfer, then they are better off using 
other assets that are more likely to be subject to a 
greater discount than art to accomplish wealth 

transfer. If the goal is to keep the collection largely or 
wholly intact, and within the family, then certain other 
planning techniques should be considered.

We should also keep in mind the possibly biggest 
drawback to making gifts of art during life - retained 
possession of the art. This is the most common 
question that I am asked - may I give away the art, but 
retain possession? 

The short answer is, not without considerable risk. 
Legally, a gift is not a gift until the donor transfers 
possession to the donee. Making a gift, but retaining 
possession, will likely cause the gifted piece to be 
included in the collector’s estate.

Taking these factors into consideration, the amount 
of art that can be transferred without paying gift tax 
is significant. These gifts may be made directly or in 
trust and, depending on value, may be of individual 
pieces, fractional interests, or of entire collections. For 
most people, that level of planning may be sufficient. 
But as the size and value of the collection increases, 
further planning may be appropriate.

DONATING - DURING LIFE

Given the expense and opportunity costs of selling 
or gifting during life, for those who desire to keep 
their collection intact, the “charitable solution” is an 
attractive option.

Donating art to charity is subject to all of the federal 
income tax rules applicable to charitable giving, 
generally, and to several special rules applicable 
to charitable donations of art specifically. Beyond 
the federal income, gift, and estate tax charitable 
deduction rules, the collector needs to discuss 
any planned donation with the museum or other 
charitable recipient.

The amount of the federal income tax charitable 
deduction is dependent upon (1) the type of asset 
contributed and (2) the type of charitable recipient 
to which it is contributed. For these purposes, there 
are essentially four types of assets: cash, ordinary 
income property, long-term capital gain property, 
and tangible personal property unrelated to the 
mission of the charity; and two types of charities: 
public charities and private charities. 
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Combining the type of asset contributed with the 
type of charity to which it is donated determines 
the amount of the federal income tax charitable 
deduction. 

For collectors, art is a capital asset. The federal 
income tax treatment of the donation of art depends 
on (1) how long it has been owned by the collector, 
(2) the type of charitable recipient, and (3) how the 
charitable recipient intends to use the art.

Let’s assume the collector has owned the art being 
to be donated for over one year. Less than that would 
mean that it is short-term capital gain property, which 
is less attractive (from a federal income tax charitable 
deduction point of view) ordinary income property. 
So rule #1 is to make sure you have owned the art to 
be donated for more than one year.

A donation of long-term capital gain property 
entitles the donor to a federal income tax charitable 
deduction equal to the fair market value of the 
property, capped at 30% of adjusted gross income 
(AGI), if given to a public charity (including a private 
operating foundation), or 20% of AGI if given to a 
private charity (further limited to cost basis). So rule 
#2 is to make the donation to a public charity.

There are two other rules - the related-use rule and 
the fractional interest rule - that must be considered. 

RELATED-USE RULE

Art is tangible personal property, and donations of 
tangible personal property are treated differently 
depending upon how they are used by the recipient 
charity. If the use of the art by the recipient charity is 
deemed “related” to the charity’s exempt purposes, 
then the donor will be entitled to a fair market value 
deduction (subject to the 30% AGI cap); otherwise, the 
deduction is limited to cost basis (though up to 50% 
of AGI). This assumes that the collector has owned the 
art for more than a year before the donation.

Compliance with the related-use rule is strict. The 
donor’s federal income tax charitable deduction is 
limited to cost basis if the charity sells the property 
within three years of receipt, unless the charity provides 
a certification that the property was put to a related 
use, or at least intended to be put to a related use, at 

time of donation.

As a result of these rules, a donation of art should 
only be made to a public charity, or private operating 
foundation, that will satisfy the related-use rule.

FRACTIONAL INTEREST RULE

A long-standing technique is a donation of a fractional 
interest in a painting.

First off, it is important that it is a fractional interest, 
not a non-deductible partial interest.

Second, you must complete a gift of the entire interest 
in the art by the earlier of ten years from the date of 
the first fractional interest gift, or your death.

Third, you may donate successive fractional interests, 
but the value that you use to calculate the federal 
income tax charitable deduction for the first fractional 
gift is the value you must use for all successive 
fractional gifts. 

Fourth, the organization has to take actual possession 
of the art for its ownership period.

Finally, it is unlikely that a museum will accept a 
fractional interest in artwork without at least the 
expectation that it will eventually own the entire work. 
This may just be expected, or it may actually be a 
condition of accepting the first fractional gift. 

With those rules in mind, let’s examine how one may 
make charitable donations of art.

The simplest approach is a direct donation of the 
art to an art museum or other qualifying charitable 
organization, keeping in mind the related-use rule. 
The collector will be entitled to a federal income tax 
charitable deduction equal to fair market value, up to 
30% of AGI, with a carryforward of any excess for up 
to five tax years. Charitable deductions are subject to 
the itemized deduction phase out rules.

A donation of a fractional interest in art is feasible as 
long as the collector understands and complies with 
the fractional interest rule.

Lending artwork to a museum, or to a tour among 
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museums, is quite common. There are absolutely 
no federal income tax consequences for anyone 
involved. A loan of artwork to charity will not generate 
an income tax charitable deduction, and will not be 
considered a charitable donation. Collectors should 
not loan art to a private non-operating foundation, as 
such a transfer will be considered a taxable gift.

Charitable Remainder Trusts (CRTs) are popular 
income tax planning tools, but they generally do 
not work well for gifts of art or other collectibles. 
First, the deduction is not available until the art or 
other collectible is actually sold. Second, the gift 
will always fail the related-use test, so the deduction 
will be limited to the lesser of fair market value or 
cost basis. Finally, CRTs must allow the trustee to 
reinvest the trust principal into productive assets, 
so that that a CRT formed with the intention of 
holding, rather than selling, art will probably fail 
to qualify as a CRT. As such, CRTs are limited to 
the situation where the collector plans to sell the 
art within the first year of the CRT, and where 
the collector is content to receive a limited, and 
delayed, federal income tax charitable deduction.

Bargain sales are a part sale, part gift to charity. A 
bargain sale is simply a sale to charity at less than the 
fair market value. The difference in value is a charitable 
gift, eligible for a federal income tax charitable 
deduction, subject to all of the other limitations that 
apply to charitable gifts. The collector must allocate 
cost basis between the charitable and noncharitable 
part of the transaction, and any gain attributable to 
the sale part of the transaction must be recognized 
by the collector.

Charitable lead trusts (CLTs) are powerful income 
and estate and gift tax planning tools. CLTs can be 
set up during life or at death. When planning with 
art, CLTs are more commonly used in the latter case, 
with the CLT being established by the donor’s will, 
discussed below.

A Charitable Gift Annuity (CGA) might also work in 
limited circumstances. A CGA is a contract with a 
charity, whereby the donor contributes assets to the 
charity in return for a promise to pay an annuity to 
the donor for his or her lifetime, or joint lives with a 
spouse. The difference between the present value 

of the annuity and the total amount of the gift is a 
charitable gift, deductible in accordance with the rules 
that apply to charitable gifts generally. The collector 
will recognize capital gain, spread over the life of the 
annuity, of the difference between the cost basis and 
the fair market value of the art. Basis is allocated in the 
same manner as for a bargain sale.

The biggest drawback to a CGA is that not all charities 
can offer CGAs. It is unlikely that a museum or other 
appropriate recipint of a donation of artwork would 
qualify to issue CGAs. However, where a museum is 
able to partner with another charity to offer a CGA, a 
transfer to a museum could be arranged, similar to a 
bargain sale, but with use of a CGA.

YOUR OWN MUSEUM

For a client with a truly significant collection, 
the formation of their own museum may be an 
appropriate solution. Because of the significant 
costs of establishing and maintaining a museum, 
collectors should first seek out existing museums 
that satisfy their requirements in terms of space, 
location, infrastructure, and shared aesthetic 
interests, even if it means paying to build a separate 
wing onto an existing facility. If that is not possible, 
then the collector may wish to form his or her own 
museum. If the collector wishes for the museum to be 
a tax-exempt organization, and to receive a federal 
income tax charitable deduction for contributions to 
the museum, then the museum will be formed as a 
private operating foundation (POF). Because a POF is 
operating a charitable activity, it will be treated much 
like a public charity, and the donor/creator will be 
entitled to a federal income tax charitable deduction 
equal to the fair market value of the collection. This 
will tend to be a large donation, so it may make sense 
to contribute the collection over time to stagger the 
deduction and to be more efficiently used against 
income of the collector.

SELLING - AT DEATH

Selling art at the death of the collector is probably 
the most common scenario. From a tax planning point 
of view, the biggest advantage to selling art at the 
collector’s death is that the cost basis in the art will 
be stepped up to its fair market value, and the 28% 
long-term capital gains rate, and the 3.8% healthcare 
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surtax, are not relevant except for post death, presale 
appreciation. In fact, with the now permanent, larger 
AEA, for most people, a sale at death will provide the 
best overall tax outcome.

The biggest drawback to selling at death is 
that the person who knew the most about the 
collection is no longer around. This can lead to 
major issues if meticulous records have not been 
maintained. Furthermore, it will be necessary that 
the personal representative of the estate is either 
knowledgeable about the art or is able to retain 
someone who is.

It will be necessary for the collection to be appraised if 
the estate is above the AEA. Even if an appraisal is not 
required, it is still good practice to have an appraisal 
prepared to give the personal representative an idea 
of what the pieces should be sold for. Any buyer’s 
premium paid at a public auction will be considered 
as part of the value of the art, even though paid to the 
auction house, not the estate. The premium can then 
be deducted if the sale is deemed necessary for the 
payment of estate expenses.

Although a sale at death is perhaps the most common 
outcome, and perhaps the best outcome from a 
federal income tax point of view, it is potentially the 
most difficult option if the collector has not planned 
for this outcome.

GIFTING (BEQUEATHING) - AT DEATH

There are two basic ways to complete an estate plan: 
using a will with dispositive provisions, or a pour-over 
will and revocable trust with dispositive provisions. In 
either case, the general pattern of estate disposition 
is “A-B funding,” with the “A” share representing 
the amount of the marital share (assuming there is a 
surviving spouse), and the “B” share representing the 
unused AEA.

For collectors, it is often advisable to use the 
revocable trust structure, and to actually transfer 
their art to the revocable trust. A funded revocable 
trust will minimize the impact of probate and help to 
maintain privacy of the collection. During lifetime, the 
collector maintains complete control over the art and 
can provide for successor management should the 
collector become incapacitated.

The revocable trust becomes irrevocable at the death 
of the collector, and controls the disposition of the 
collector’s art. These directions can be much more 
easily changed during the collector’s life by amending 
a revocable trust than by amending a will (by codicil 
or a new will).

Most often art and other tangible personal property 
are not disposed of via the A-B funding, but rather 
through an outright disposition. Whether in a will or 
revocable trust, a bequest of art should be clear and 
unambiguous. A bequest of art “in equal shares” 
will more often than not lead to disputes among 
beneficiaries. Likewise, leaving the decision to the 
personal representative as to how to divvy up the art 
will also likely lead to disputes.

Another solution is to leave specific items to specific 
beneficiaries or to provide that beneficiaries will have 
the right to select items of art as they wish, with the 
balance to be sold. There may even be a process to 
determine an order of selection, say oldest child gets 
first choice, and so on, with equalizing distributions 
made from other assets.

Care must be taken when a surviving spouse is 
included in this process. Normally, if something is 
left to a surviving spouse, the estate is entitled to a 
marital deduction. Whatever passes to the surviving 
spouse cannot be a “terminable interest,” except 
where it is to a “qualified terminable interest trust.” 
If the surviving spouse is given a first right of refusal, 
there is some question whether that is a terminable 
interest. If so, then the marital deduction would not 
be available, even for art that the surviving spouse 
actually selected.

TRUST STRUCTURES

The above assumes an outright distribution to the 
beneficiaries. However, it may be that a disposition 
will include transfers to trusts. If so, several important 
decisions need to be made.

If it is necessary or desirable to include the art in 
the A-B funding, then it will almost always make 
sense to fund the art to the “B” trust, as art tends 
to be the type of asset - appreciating, but with no 
steady income - that is appropriate for funding of 
the “B” share.
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Art should be retitled to the trust, and should be 
reflected on insurance policies and inventories. If 
beneficiaries are allowed to possess the art, then 
the trustee must confirm that appropriate insurance 
coverage is in place, and that the beneficiaries’ 
residence or other place of display is appropriately 
secure. Sufficient liquid assets need to be funded to 
the trust, to ensure the trustee’s ability to continue to 
pay expenses associated with the art.

Once again, it is best to plan. A general disposition 
to spouse and other heirs, as they decide, may be an 
easy out for the collector, but it is sure to cause delays 
and ill will among family members for years to come. 
It will also add unnecessary expense.

Have a plan. Name a personal representative with 
enough familiarity with your art so that the plan can 
be carried out in a cost effective and time efficient 
manner. And leave instructions, or more precisely, 
an up-to-date inventory so that the personal 
representative knows what they are dealing with.

DONATING - AT DEATH

Donating art to charity at death is a much simpler 
process simply because the special federal income 
tax charitable deduction rules discussed above do 
not apply. Individual pieces or the entire collection 
are delivered to the institution and the collector’s 
estate receives a federal estate tax deduction. The 
biggest drawback of waiting until death to give art to 
charity is that the collector forfeits the federal income 
tax charitable deduction.

It is important that the collector specifies any special 
conditions either in the estate planning documents or 
in an agreement reached with the institution during 
life. Will the art become part of the museum’s general 
collection, or will it maintain a separate identity? Can 
the art be sold? Will it be on permanent display? 
Is the museum permitted to lend the art to other 
institutions? Will additional funds be required to 
maintain the collection? These conditions should be 
agreed upon while the collector is alive even if the art 
will not actually be delivered until after the collector’s 
death. Care must be taken that the conditions are 
acceptable to both the collector and the institution; 
otherwise, it is possible that the charity might reject 
the donation.

The simplest way to donate art to charity at death 
is a direct donation. However, certain of the other 
techniques discussed above regarding donations 
during life are also available for donations of art at 
death. These would include bargain sales (enhanced 
because of the basis step up at death) and even 
loans if the estate documents empower the personal 
representative to enter into, or continue, loans of 
the art.

CRTs are problematic if created at death, just as 
if created during life, but for different reasons. 
Testamentary CRTs do not face the problems of the 
related-use rule or delayed federal income charitable 
deduction encountered with lifetime CRTs. But 
the CRT trustee must be able to invest in income-
producing assets.

A CLT can be structured to provide the collector’s 
estate with an immediate estate tax charitable 
deduction for the full value of the art. Assuming that 
the trustee sells the art shortly after funding, reinvests 
the proceeds, and earns an investment return in 
excess of the section 7520 rate in effect at the time of 
funding, the excess earnings will pass transfer tax free 
to the collector’s named CLT beneficiaries.

Using either CRTs or CLTs in this context contemplate 
a sale of the art, rather than a donation of the art 
to charity. As such, these are more tax-savings 
techniques, rather than pure art planning.

Private operating foundations can also be established 
at death, though it is preferable to establish the POF 
during life. A lifetime transfer allows the collector to 
receive a federal income tax charitable deduction 
and, perhaps more importantly, be alive to see their 
dream come true!

A charitable donation at death allows the collector 
to continue to enjoy the art for the rest of their life. 
However, this comes at the cost of losing any federal 
income tax charitable deduction. J

“It is best to plan”
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SUMMARY

  Since we live in an age of ‘top ten’ lists, here’s mine:

1. Plan. Do not leave the disposition of your collection to chance.

2. Use competent and experienced advisors. Use a complete and competent advisory team.

3. Do appropriate risk management. Engage a risk management expert who is specifically experienced 
with art.

4. Prepare and maintain an inventory. This is true for all assets in the form of financial statements, but it 
is particularly true with respect to art and other collectibles.

5. Know the value of your collection. Insurance providers and lenders, if any, will require appraisals, and 
appraisals will be required for implementing most planning techniques. In any case, you should have 
your collection periodically valued.

6. Maintain records. As part of your inventory, maintain records of ownership and, as the value and 
significance of the collection grows, further evidence of provenance.

7. Ask the big question. Involve your family. Do they share your passion for your art? 

8. Consider charity. Given the expense of selling, and the opportunity cost of wealth transfer, the 
“charitable solution” is often the most tax efficient way to keep your collection intact. Do not surprise 
the museum (or other charity), if you are leaving art to them.

9. No surprises. Give your family, and your personal representative, clear direction on what your estate 
will include, and clear direction on what you want to happen.

10. Enjoy! Trying as it may seem, try to enjoy the process of planning for the disposition of your collection. 
It is certainly not as much fun as building the collection, but it is ultimately just as important.

DISCLAIMER

Any case studies are presented for illustration purposes only. They are not intended to serve as specific tax advice, since the 
availability and effectiveness of any strategy is dependent upon individual facts and circumstances. Results will vary, and no 
suggestion is made about how any specific solution or strategy performed in reality.
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WHAT IS YOUR ROLE AT JOHN JONES?

As Head of Conservation at John Jones, 
I lead the conservation team, carry out 

interventive treatments and work with the rest of the 
company in advising on the long-term care of artworks.

I entered the conservation profession after studying 
on the MA course at Northumbria University in 
Newcastle. Since then I’ve been working in private 
conservation studios; it has been a really good way 
of building experience because, with the diverse 
collections of different clients and the average project 
taking around 5 hours, I have been able to work with 
hundreds of artworks every year. These have ranged 
from 15th Century drawings on coated paper to 
Contemporary photographs. 

My team and I all specialise in treating artworks 
on paper and associated graphic works, and I have 
been awarded accreditation through the Institute 
of Conservation. For other types of artworks, 
such as sculpture and textiles, we liaise with other 
specialists, saving our clients from having to deal 
with multiple contractors.

HOW DOES JOHN JONES PRESERVE ITS 
CLIENTS’ ART COLLECTIONS?

At John Jones, we offer a tailored service focusing 
on the physical aspects of art collection management 

for diverse international clients, from the small private 
collection of a local art dealer to the large corporate 
collection of globally recognised firms. 

The principal risks to any artwork are movement, 
moisture, contact with acidic mounts and glues, 
fire, and theft. We can help with general artwork 
conservation and management advice and 
solutions, or provide a complete bespoke tailored 
art collection management service to resolve and 
prevent these issues.

The Conservation team produces condition reports 
and assesses art collections to provide tailored advice 
and solutions to ensure the work is protected and 
maintained to the highest standards. They identify 
artworks requiring conservation treatment or re-
framing, environmental monitoring, art preservation 
methods tailored to individual types of artwork, 
disaster planning and artwork documentation, in 
addition to fine art storage and display design. For 
the inventory side of collection management we 
recommend our clients work with specialists in this 
field, such as ArtBanc.

WHAT IS THE PROCESS OF ‘CONDITION 
REPORTING’ AT JOHN JONES? 

‘Condition Reporting’ varies depending on the 
requirements of each project, but always starts with 

‘CONDITION REPORTING’ AND CONSERVATION: 
AN INTERVIEW WITH CRAIG HORSFALL
CRAIG HORSFALL, JOHN JONES

CRAIG HORSFALL is the Head of Conservation at John Jones in London. He works with the John Jones 
conservation team to provide interventive treatments and advise on the long-term care of artworks. Craig 
has been accredited by the Institute of Conservation and holding an MA from Northumbria University in 
Conservation of Fine Art.
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taking photographs to record the current condition 
of the artwork, possibly including close-ups of details 
such as signatures. Sometimes photographs are taken 
using alternative light sources such as ultraviolet light 
or transmitted light shining through the artwork to 
reveal details that aren’t immediately apparent. 

We look very carefully at every artwork. Its 
appearance can reveal many things about how it was 
made and how it has aged, as can examining it by 
using microscopes or taking microscopic samples. It 
can also be very helpful to see any existing framing 
materials, which can have had a big influence on the 
artwork’s ageing process.

Certain colours and patterns are characteristic of 
different deterioration processes. A dark brown 
bevel on a mount suggests that it has been made 
from poor quality wood pulp which will be a source 
of damaging acid-migration that will affect the 
artwork, often causing localised discolouration 
termed ‘mount-burn’. The small brown spots on 
an artwork often caused foxing can be caused by 
metal contamination, fungal activity, acid-migration 
or a combination of these. However, if metal 

contamination is the dominant process then the 
spots will absorb strongly when examined using 
ultraviolet light rather than fluorescing. 

Examination has even sometimes revealed hidden 
drawings underneath covered layers or led to the 
previous identification being revised. In a recent 
project with a pastel drawing by C. R. W. Nevinson 
there was the opportunity to read the artist’s original 
title on a hidden label using transmitted light. 

WHAT SORT OF PROJECTS DO YOU WORK ON?

Our clients at John Jones typically collect 20th Century 
and Contemporary art, so these kind of artworks 
dominate what we work with. They can arrive in all kinds 
of conditions though, from almost mint condition, to 
those too damaged to display or handle. Damage can 
be caused by storage conditions, accidents or even 
the materials originally chosen by the artist. 

The most rewarding treatment projects are those 
where severely damaged artworks are rescued and 
can be enjoyed again by the owners and future 
generations. A great example of this was a mural 
study by Peter Lanyon that was brought to us in an 
exceptionally fragile condition after decades of rolled 
storage. We carried out treatment to secure areas of 
flaking paint and support torn and embrittled areas 

‘Condition Reporting’ begins with photographing the 
artwork to record its current condition

“Certain colours and patterns 
are characteristic of different 
deterioration processes”

Transmitted light revealed the artist’s original title on a hidden 
label on the back of a pastel drawing by C. R. W. Nevinson 
The top label reads ‘Piccadilly Circus’. The lower label is printed 
with the artist’s name and address, and partial handwritten title 
“Rain, Light, S..” (possibly ‘rain, light, signs’)
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of paper, enabling it to be framed and displayed for 
the first time.

The most gratifying condition reporting projects 
are those where we can find information that wasn’t 
previously known to the client. Examples include 
better identification of the materials present, or, 
where we can, making recommendations to a change 
in storage conditions that could be a significant factor 
in helping to better protect the artwork.

WHAT’S THE PRIMARY CAUSE OF DAMAGE TO 
ARTWORKS THAT YOU SEE?

Most of the damage that we see, has been caused 
by the way an artwork has been framed and its 
subsequent storage and display conditions. All wood 
products slowly release acidic gases overtime, and 
these can be extremely damaging to materials such 
as paper, though sometimes it can decades for the 
effects to be seen. Poor quality adhesives and glues 
are a frequently encountered problem. Rubber-based 
adhesives, as used on materials such as masking tape, 
are particularly unstable and can both discolour and 

fail within a decade. The most dramatic damage is 
caused by water-contact or artworks being hung too 
close to bright spot-lights, both of which can ruin 
artworks within days.

Damage relating to framing can be prevented by 
selecting more stable, acid-free materials or by adding 
barrier layers and specialist glazing that help to protect 
the artwork. Often the appearance of damage can be 
lessened by interventive treatment, but prevention 
is certainly more cost-effective and beneficial for the 
artwork than working to later cures. Treatment can 
also offer protection by removing unstable materials, 
as with a recent project where glue-gun adhesives 
and warping MDF where removed from behind an 
artwork by Banksy.

‘Condition Reporting’ can help to identify on-going 
damage and risk factors that could affect an artwork 
in the future. 

WHAT ARE THE KEY CONSIDERATIONS THAT 
SHOULD BE TAKEN INTO ACCOUNT WHEN 
ESTABLISHING AN ART COLLECTION?

It is essential to understand what material(s) the 
artwork is actually made of. This will then allow you to 
know what types of deterioration it will be vulnerable 
to, and decide how to best look after it to preserve its 
appearance and value. Some artworks have very good 
levels of long-term stability, while others incorporate 
relatively unstable materials.

The next most important factor in preserving an 
artwork is understanding the environment in which 
it will be kept. We advise all our clients to carry out 
some level of monitoring, even if that is just having 
a simple humidity reader that can be checked 
periodically. However, if our clients are interested we 
can visit display locations to carry out environmental 
surveys, helping to identify any particular risks that 
might be relevant. The key risk factors are high or 

Craig Horsfall carrying out treatment on a mural study by 
Peter Lanyon 

“‘Condition Reporting’ can help to 
identify on-going damage and risk 
factors that could affect an artwork 
in the future.”
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fluctuating relative humidity levels, the accumulated 
light exposure, and that fact that most deterioration 
reactions speed up as temperature increases.

WHAT ARE THE RISKS OF NOT HAVING AN 
INVENTORY OF YOUR COLLECTION?

The most basic inventory helps to provide proof of 
possession in case of loss. A more detailed inventory 
can help in monitoring any changes in condition of 
artworks across a collection, assigning treatment 
priorities should intervention be required, planning 
how to respond to emergency situations that might 
endanger the collection, keeping track of how 
the value of the collection changes over time, and 

ensuring that important information about the artwork 
is retained and remains easily accessible. 

CAN YOU SHARE ANY UNUSUAL OR 
CONTENTIOUS SITUATIONS THAT YOU HAVE 
ENCOUNTERED DURING YOUR CAREER?

One of our clients - an active collector - requests 
condition reports for all new acquisitions. Recently, 
we were able to identify an artwork that had been 
advertised and sold as a drawing by Joseph Beuys, as in 
fact, being a printed reproduction. This identification 
enabled our client to go back and cancel the sale. 

An unusual framing project we advised on was for an 
artwork by Dieter Roth made using cheese. We sealed 
the frame with foil and included activated carbon cloth 
inside. This is an approach we sometimes use to help 
protect very chemically-sensitive artworks, but in this 
case it was for the benefit of the display environment 
by hiding the smell of the cheese!. J

ABOUT JOHN JONES

John Jones is a global centre of excellence in the presentation and protection of art. Founded in London 
in the 1960s as a traditional framer, their original commitment to the care of art has extended into a broad 
range of services including art conservation, collection management, and the production of hand-crafted 
artist surfaces. 

With an international reputation for the protection and presentation of fine art, John Jones have 
become the trusted partner of some of the world’s most prestigious institutions and collectors. 
Operating out of The Arts Building in North London, the company is a family-run British business, 
nurturing craftsmanship and excellent design.

John Jones has grown in recent years to encompass an in house Conservation Department, bringing their 
focus to the care of art. The newly developed 1,500 sq feet conservation studio is run by a skilled team of 
specialists with museum experience, who provide a dedicated service tailored to their clients.

“A more detailed inventory can 
help in monitoring any changes 
in condition of artworks across a 
collection”
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OUR BUSINESS DEVELOPMENT TEAM

SCOTT A. BARNES 
is the Founder, 
Chairman of the 
Board and Chief 
Executive Officer of 
ArtBanc. 
    

sbarnes@ArtBanc.com

KARL CHIAO  
is ArtBanc’s 
Managing 
Director. He 
is responsible 
for managing 
the company’s 

valuations and collections 
management services globally.
KarlC@ArtBanc.com

RACHEL DEATON  
is a Director 
of Business 
Development 
for ArtBanc, 
with expertise in 
public relations, 

marketing and project 
management.
rdeaton@ArtBanc.com 

JOHN W. HESSE  
is ArtBanc’s 
Chief Financial 
Officer and Chief 
Operating Officer. 
John is responsible 
for all financial 

and operational activities in the 
company.  
jhesse@ArtBanc.com

JEREMY ECKSTEIN  
is a Co-Founder 
and Managing 
Director of 
Research. He is 
responsible for 
the company’s 

research strategies, market 
research and intelligence. 
jeckstein@ArtBanc.com

JOHN FINNEGAN 
is a fine art 
specialist with 20 
years experience 
focusing on 
Impressionism, 
European, 

American and Asian Art. He 
handles private sales on behalf of 
ArtBanc. 
jfinnegan@ArtBanc.com

THOMAS A. WERTIMER 
is ArtBanc’s 
Managing Director 
of Business 
Development. 
He is responsible 
for developing 

the company’s professional 
relationships.  . 
twertimer@ArtBanc.com 

ANTONIA KIMBELL 
is ArtBanc’s 
Director of 
Operations. She is 
responsible for all 
aspects of logistics 
for art sales, the 

collections management system 
and platform trading.
akimbell@ArtBanc.com

ROSS MERCER 
is Director of 
Valuations. Ross 
undertakes all 
valuations for 
art, antiques and 
collectables on 

behalf of ArtBanc.
rmercer@ArtBanc.com
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